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IN THE

UNITED STATES COURT OF APPEALS

FOR THEFOURTH CIRCUIT

NO. 00-4131

UNITED STATES OF AMERICA,

Appellee,

V.

JOE TONY SIMMONS

Appellant.

On Appeal From the United States District Court

For the Eastern District of Virginia

Alexandria Division

BRIEF FOR THE UNITED STATES

SUBJECT MATTER AND APPELLATE JURISDICTION

This appeal involves a criminal prosecution for the

concealment of stolen goods within the special maritime and

territorial jurisdiction of the united States, in violation of 18

u.s.c. § 662. This Court may exercise appellate jurisdiction

pursuant to 18 U.S.C. § 1291.



STATEMENTOF THE ISSUES

I. Whether 18 U.S.C. § 662, which criminalizes the knowing

concealment of stolen goods on federal land, requires proof that

the preceding theft constituted a felony under the law of the

state where the theft occurred.

2. Whether the doctrine of judicial estoppel, should preclude

the government from arguing in favor of its interpretation of 18

U.S.C. § 662..

3. Whether, given a proper interpretation of 18 U.S.C.

§ 662, the evidence was sufficient to support the judgments of

conviction.

STATEMENT OF THE CASE

A grand jury in the Eastern District of Virginia returned a

four-count indictment charging the defendant on August 26, 1999.

Count 1 of the indictment charged the defendant with a felony

count of grand larceny of a vehicle, in violation of 18 U.S.C. §

13, assimilating Section 18.2-95, Code of Virginia, 1950(as

amended). (J.A. i0) . Count 2 of the indictment charged the

defendant with a felony count of receiving or concealing a stolen

motor vehicle in violation of 18 U.S.C. § 662. (J.A. ii).

Counts 3 and 4 each charged the defendant with misdemeanor

violations of 18 U.S.C. § 662 arising from his knowing

concealment of two stolen cellular telephones. (J.A. 12-13). The

defendant was arraigned on September 9, 1999, at which time the



trial date was set for October 27, 1999. (J.A. 4). On October

8, 1999, the district court granted the government's motion to

continue the trial date until November 4, 1999.

oh October 28, 1999, the grand jury returned a six count

superseding indictment that added two additional misdemeanor

violations of larceny and receipt of stolen micro cassettes to

the preexisting counts against t_e defendant. The defendant was

arraigned on the superseding indictment on November I, 1999. At

that time, however, the defendant declined to waive his right to

a period of 30 days to prepare for trial afforded by the Speedy

Trial Act. (J.A. 6). Accordingly, the trial date on the

superseding indictment was set for December 7, 1999. At the same

hearing, on November i, 1999, the defendant waived his right to a

jury trial for the November 4, 1999 trial on the original

indictment. (J.A. 6).

A bench trial on the originalindictment was held before the

Honorable Leonie M. Brinkema on November 4, 1999. At the close

of the evidence, the Court granted the defendant's motion to

dismiss Counts 1 and 2 of the original indictment. (J.A. 179,

189). The Court then found the defendant guilty of Counts 3 and

4 of the original indictment for his knowing concealment of the

two stolen cellular telephones. (J.A. 196). Following the

Court's judgment on the original indictment, all six counts of

the superseding indictment were dismissed. (J.A. 197-200).



The Court sentenced the defendant on January 21, 2000. The

defendant received a 24-month sentence, consisting of 12 months

to be served on Count 3 and 12 months to be served consecutively

on Count 4. (J.A. 230). The defendant filed a timely notice of

appeal on February 3, 2000. (J.A. 236).

STATEMENT OF FACTS

On August 4,.1999 at about 6:40 a.m., the defendant, Joe

Tony Simmons, pulled into the CIA headquarters compound in

Langley, Virginia driving a red 1993 Honda del Sol. " CIA police

officer Terry Weatherford was working at the visitor's gate to

the compound that morning, and ran a routine check of the

defendant's driver's license and license plate tags. The

routine check revealed that the defendant's license was pending

suspension, and that the Honda he was driving had been stolen.

Officer Weatherford placed the defendant under arrest. (J.A. 37-

41).

A search of the vehicle following the defendant's arrest

uncovered several cellular phones, a pager, receipts from pawn

brokers, several micro cassettes, and two parking tickets. Some

of these items were found in the Honda's glove box; the remainder

were found inside a knapsack that Simmons had left on the car's

passenger seat. (J.A. 57-62). Subsequent investigation revealed

that several of these items had been reported stolen. In

particular, CIA Police Sergeant Dean Russell turned on two of



the cellular phones that had been discovered in the knapsack, and

by calling the numbers stored in the phones determined that they

had been stolen. (J.A. 78-84). The first cellular phone was an

Ericsson Model LX I00 cellular phone that belonged to James Main.

(J.A. 96-99). The second cellular phone was a Nokia Model 5120

cellular phone that belonged to James Kelley. _ (J._. 88-89).

The defendant was indicted for theft of the Honda del Sol,

concealment of the Honda del Sol on federal property, and

concealment of the two stolen cellular telephones on federal

property. At a bench trial on November 4, 1999, the evidence

established that the Honda del Sol the defendant was driving on

August 4, 1999, had been stolen from its true owner, Julie

Steinwedel, on April 28, 1999, at a parking garage in Arlington,

Virginia (J.A. 122-23) (testimony of Jule Steinwedel). The

Ericsson Model LX i00 cellular phone that belonged to James Main

had been stolen from Main's parked automobile on May ii, 1999 in

Arlington, Virginia. (J.A. 96-99) (testimony of James Main).

The Nokia Model 5120 cellular phone that belonged to James Kelley

had been stolen from his car when it was parked in a Washington,

D.C. parking garage on June 9, 1999. (J.A. 88-89) (testimony of

James Kelley).

At the close of the government's case, the Court ruled on

several motions made by the defendant. The Court granted the

defendant's motion for a judgment of acquittal on Count 2 of the



indictment, which charged the defendant with receipt or

concealment of the stolen Honda on federal land, on the ground

that the defendant had possessed the stolen Honda on federal

land, but there was,no evidence that he had _received" or

"concealed" it there. (J.A. 179). The Court next granted the

defendant's motion to dismiss Count 1 of the indictment, which

charged the defendant with larceny of the Honda, on the ground

that the government had wrongly charged the defendant under the

Assimilative Crimes Act. (J.A. 189).

The defendant also moved to for dismissal of Counts 3 and 4

of the indictment, which charged the defendant with having

knowingly received or concealed cellular phones that had been

"feloniously taken, stolen, or embezzled," in violation of 18

U.S.C. § 662. The defendant argued that the word "feloniously"in

§ 662 required the government to prove that the theft of the

cellular phones had constituted a felony under state law. Absent

evidence that the thefts of the cellular phones had been felonies

instead of misdemeanors, the defendant contended, there was

insufficient evidence to sustain a judgment of guilty. (App.

161-79). The defendant based his argument on the plain language

of § 662, and also argued that the government had appeared to

adopt this interpretation when it had sought a superseding

indictment on October 28, 1999, just one week before trial. (J.A.

162, 176). At that time, the government had replaced the word

6



"feloniously" in § 662 with the word "unlawfully" for those

counts of the superseding indictment that charged the receipt or

concealment of stolen property worth less than $I,000. (J.A. 18-

20). Although the trial had proceeded on the original indictment

rather than the superseding indictment, the defendant argued that

this change indicated that the government had-adopted his

interpretation of "feloniously" before the grand jury, and that

(J .A.the government should be held to that position at trial.

176

After extensive discussion, the Court denied the defendant's

motlon. (J.A. 175-76). The Court concluded that the phrase

"feloniously taken" was a term of art that was used to mean

"taken with intent to steal," and did not require the government

to prove that the underlying theft of the good had constituted a

felony. (J.A. 169-70). The Court also rejected the defendant's

argument that the government should be estopped from raising the

position at trial. (J.A. 208-10).

The defendant did not offer any witnesses in his defense.

Following closing argument, the Court found the defendant guilty

of Counts 3 and 4 of the original indictment, which had charged

the defendant with knowingly concealing the two stolen cellular

telephones on federal land. (J.A. 194). The Court found that

the defendant had possession of the cellular phones on federal

land, that he knew beyond a reasonable doubt that they were



stolen, and that he had concealed the phones by placing them

inside his knapsack inside the Honda. (J.A. 194-96).

SUMMARY OF ARGUMENT

i. The district court properly concluded that the word

"feloniously" in 18 U.S.C. § 662 does not require the government

to prove that the preceding the'ft of the stolen goods constituted

a felony. The phrase _feloniously taken" is a common law term of

art that has been used in stolen goods statutes since 17th

Century England to mean "taken with intent to steal." Although

precedents are rare, the few courts that have considered the

defendant's argument in cases involving § 662's predecessor

statute, identical state statutes, and analogous federal statutes

have uniformly rejected the defendant's argument. Finally, the

defendant's interpretation of § 662 is textually unconvincing and

would lead to absurd results.

2. The district court acted well within its discretion in

permitting the government to argue in favor of its interpretation

of § 662 at trial. To the extent that the government offered_a

contrary interpretation to the grand jury that returned the

superseding indictment, this contrary interpretation could not

have prejudiced the defendant and was not offered with an intent

to mislead the grand jury or the Court.



3. When § 662 is properly construed, it is clear that the

evidence was more than sufficient to support thedistrict court's

judgment.

I .

ARGUMENT

18 U.S.C. _ 662, WHICH PROHIBITS THE RECEIPT OR CONCEALMENT

OF STOLEN GOODS, DOES NOT REQUIRE THE GOVERNMENT TO PROVE

THAT THE PRECEDING THEFT OF THE GOODS CONSTITUTED A "FELONY"

UNDER STATE LAW.

A. Standard of Review

This is a question of law that must be reviewed de novo.

See United States v. Dawkins, 202 F.3d 711, cert. denied,

S. Ct. , 2000 WL 420003, No. 99-9011 (4th Cir. 2000).

B. Discussion

18 U.S.C. § 662 states:

Whoever, within the special maritime and

territorial jurisdiction of the United

States, buys, receives_ oF conceals any

money, goods, bank notes, or other thing

which may be the subject of larceny, which

has been feloniously taken, stolen, or

embezzled, from any other person, knowing the

same to have been so taken, stolen, or

embezzled, shall be fined under this title or

imprisoned not more than three years, or

both; but if the amount or value of thing so

taken, stolen or embezzled does not exceed

$i,000, he shall be fined under this title or

imprisoned not more than one year, or both.

Id. (emphasis added).

The defendant contends that § 662 requires proof that the

theft preceding the receipt of stolen goods constituted a felony.

According to the defendant, the word "feloniously" modifies not



just "taken," but also _'stolen" and "embezzled," and was intended

to add as a element of the offense proof that the prior act of

theft was not merely a misdemeanor or lesser infraction. _

Because the government did not offer evidence that the theft of

the cellular phones constituted a felony under state law, the

defendant claims, there is insufficient evidence to sustain the

conviction and his conviction must be overturned.

The United States submits that the defendant's position must

be rejected, and his conviction affirmed. Although the

defendant's interpretation of § 662 appears plausible at first

blush, a closer look reveals it to be inconsistent with history,

precedent, and common sense.

i. The phrase "feloniously taken" is a term of art
that has been used in stolen goods statutes for

over three centuries to mean "taken with intent to

steal."

"Feloniously taken" is a term of art that at common law

meant "taken with intent to steal." See BLACK'S LAW DICTIONARY 555

(5th ed.) (defining the noun form of term, "felonioUs taking," as

"taking with intent to steal"); 4 WILLIAM BLACKSTONE, COMMENTARIES,ON

THE LAWS OF ENGLAND *232 (explaining that the common law of larceny

required proof that the "taking"of stolen property "must also be

_Under federal law, a felony is any offense punishable by

more than one year in prison; a misdemeanor is any offense

punishable by more than five days but not more than one year in

prison; and an infraction is any offense punishable by not more

than five days in prison. Se____ee18 U.S.C. § 3559(a).
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felonious, that is, done animo furandi ['with intent to steal'],

or, as the civil law expresses it, lucri causa ['for the sake of

personal gain'].") (emphasis in original); United States v.

Turlex, 352 U.S. 407, 409 n.4 (1957) (using "felonious taking" to

mean "taking with intent to steal"). The phrase "feloniously

taken" first appeared in a criminal statute in 1692, when the

English Parliament codified its laws criminalizing the buying and

selling of stolen goods. Se_____eWAYNE LAFAVE & AUSTIN W. SCOTT, JR.,

CRIMINAL LAW 682 (1972) (citing W. & M.', c.9). The English statute

prohibited the buying and selling of "any goods or chattels, that

Shall be feloniously taken or stolen from any other person,

knowing the same to be stolen." United States v. Moulton, 27 F.

Cas. ii, 15, 5 Mason 537 (D. Mass. 1830) (quoting W. & M., c. 9

(1692)) (emphasis added).

In the nineteenth century, jurisdictions in the United

States generally adopted the English practice and collected the

phrases "feloniously taken," its synonym "stolen," and later

"embezzled" to describe stolen goods in criminal statutes that

prohibited their receipt. Many jurisdictions followed the

English statutes verbatim and described the goods first as

"feloniously taken" and then alternatively as "stolen." Se___ee,

e.q. State v. Crawford, 39 S.C. 343, 17 S.E. 799 (S.C. 1893)

(reviewing an 1887 South Carolina statute that criminalized the

knowing receipt of "any goods and chattels or other property.

ii



[that] shall have been feloniously taken or stolen by any person

or persons.") (emphasis added); State v. Ryan, 122 La. 1095, 48

So. 537 (La. 1909) (reviewing 1898 Louisiana statute that make it

criminal to knowingly receive goods _that shall have been

feloniously taken, stolen, embezzled or by false pretenses

obtained, from any other person") (emphasis added). Other

jurisdictions reversed the order used by the English statute and

described the goods first as "stolen" and then alternatively as

"feloniously taken." See, e._., Simmons v. State, 4 Ga. 465 (Ga_

1848) (interpreting 1840 Georgia statute making it a crime to

receive any goods _that shall have been stolen or feloniously

taken from another, knowing the same to be stolen or feloniously

taken.") (emphasis added ; Commonwealth v. Marmo, 137 Pa. Super.

467, 9 A.2d 181 (Pa. Super. 1939) (interpreting 1909 Pennsylvania

statute that criminalized receiving goods "which shall have been

stolen or feloniously taken, knowing the same to have been

stolen or feloniously taken.") (emphasis added).

Congress first passed a statute to prohibit the purchase,

receipt, or concealment of stolen goods on federal land in 1825.

See 18TH CONG., 4 STAT. 116, § 8 (March 3, 1825), U. S. § 5357 [U.

S. Comp. St. 1901, p. 3625]. The statute, eventually codified as

§ 5357, is the direct predecessor of 18 U.S.C. § 662, and its

text is very similar to the current statute. Section 5357

adopted the English convention of describing stolen goods as

12



goods that were "feloniously taken or stolen." The statute

provided in relevant part:

[A]ny person or persons [who], upon the high
seas, or in any of the places aforesaid,
shall buy, receive, or conceal, or aid in

concealing any money, goods, bank notes, or

other effects or things which may be the

subject of larceny, which have been

feloniously taken or stolen, from any other

person, knowing the same to have been taken

or stolen, every person, so offending, shall

be deemed guilty[.]

Id. (emphasis added). 2 A textual comparison between the version

of § 5357 enacted in 1825 and the current version of § 662

reveals mostly clericaI changes. With the exception of

"embezzled" being added to "stolen" and "feloniously taken" to

describe stolengoods, the statute has not changed in any

substantive way in almost two hundred years. 3

Notably, 18 U.S.C. § 662 is unusual today in its retention

of the phrase "feloniously taken." Most jurisdictions have

modernized their stolen goods statutes in recent decades, and

2 Most of these minor textual changes were made in the

statute's early years. By 1900, the statutory text had largely

settled in to what it is today. See, e.___., Bise v. United

States, 5 Ind. T. 602, 82 S.W. 921, 922 (1904) (quoting then-

current text of Section 5357).

3The defendant states in his brief that 18 U.S.C. § 662 was

enacted later, in 1948. (Br. 16). This statement is technically

true. However, "enactment" here refers only to the

recodification of § 5357 into 18 U.S.C. § 662 when Congress

created a new Title 18 of the Unites States Code in 1948. See

Lovely v. United States, 175 F.2d 312, 315 (4th Cir. 1949)

(discussing Congress's recodification of preexisting federal

criminal law in 1948). As explained in the main text, the

disputed text is actually much older.

13



have eliminated this somewhat archaic English phrase in favor of

describing stolen goods simply as "stolen goods" or "stolen

property." Se___ee,e.___., Section 18.2-108, Code of Virginia,

1950(as amended) ("stolen goods"); S.C. Code Ann. § 16-13-180

(West Supp. 1993) ("stolen goods, chattels, or other property").

The only current statutes that retain this historical phrasing

are § 662 and a rarely-invoked close cousin, 18 U.S.C. § 1660.

Section 1660 was passed in its original form in 1790, and

prohibits the knowing receipt of property "feloniously taken" by

pirates. Se__ee18 U.S.C. § 1660; United States v. Wiltberqer, 18

(1820) discussing the predecessor statute to §U.S. 76, 77-86

1660). '

2. Prior cases interpreting "feloniously" in 18

U.S.C. § 662's predecessor statute, identical

state statutes, and analogous federal statutes

have uniformly rejected the defendant's argument

that it requires the government to prove that the

underlying theft was a felony.

Although the phrase _feloniously taken" has appeared in

stolen goods statutes for centuries, the defendant's claim that

the word "feloniously" creates an additional element of the

offense has appeared only rarely. We have been able to locate

only three cases that discuss the defendant's argument directly:

United States v. Handler, 142 F.2d 351 (2d Cir. 1944), which

interpreted similar language in the predecessor statute to 18

U.S.C. § 2314; Harless v. United States, 1 Ind. T. 447, 45 S.W.

133(1898), which interpreted § 662's predecessor statute; and

14



State v. Gulizo, 149 La. 1090, 90 So. 415 (1921), which

interpreted identical language in Louisiana's receipt-of-stolen-

goods statute. All three cases rejected the defendant's

interpretation. Although these cases are not binding on this

Court, they are nonetheless instructive in construing Section

662. " .........

United States v. Handler, 142 F.2d 351 (2d Cir. 1944 ,

interpreted the pre-1948 text of the National Stolen Property

Act, presently codified'at 18 U.S.C: § 2314. In its pre-1948

form, the Act made it a crime to _transport or cause to be

transported in inters<ate or foreign commerce any goods, wares,

or merchandise, securities, or money, of the value of $5,000 or

more theretofore stolen, feloniously oonverted,or taken

feloniously by fraud or with intent to steal or purloin, knowing

the same to have been so stolen or taken." The defendant in

Handler had been convicted of transporting into New York certain

stolen securities that he had stolen from a woman in New Jersey.

On appeal, Handler argued that the government had not proven its

case because the word "feloniously" required the government to

prove that the preceding theft was a felony; under New Jersey

law, the defendant noted, the theft was at best a high

misdemeanor. See id. at 354. Judge Swan, joined by Judges

Learned Hand and Augustus Hand, rejected the argument:

This highly technical argument is not

persuasive. We do not construe the statute

as limited to takings which are felonies by

15



the state law. . We do not think the use
of the word "feloniously" was intended to
limit the application of the statute to a
conversion or a taking which constitutes a
felony by the state law in the strict and
technical sense of the word. Congress wili

not be presumed to have grounded a general

penal statute upon the heterogeneous penal

provisions of the several states unless the

Congressional intent to do so is clearly

indicated. -Nor was it intended to limit the

statute to federal felonies; to so construe

it would reduce its coverage beyond all

reason. "Feloniously" is often accorded a

meaning signifying merely unlawful intent. In

the statute under consideration we believe

that it imports no more than that the intent

is to deprive the owner of his rights of

ownership-- a concept expressed in larceny by

saying that the taking and carrying away must

be felonious; that is done "animo furandi"

[with intention to steal].

Id. (internal citations omitted).

The second case that interprets "feloniously" in a stolen

goods statute is Harless v. United States, 1 Ind. T. 447, 45 S.W.

133 (1898), which was decided by the now-defunct United States

Court of Appeals of Indian Territory, an intermediate federal '

app_llate court that heard appeals from United Stat'es District

Courts in the western territories and was reviewed in turn by the

United States Court of Appeals for the Eighth Circuit. John

" Harless was convicted by the District Court of receiving stolen

cattle in violation of § 5357, the predecessor statute of 18

U.S.C. § 662 discussed supra. The trial court had instructed the

jury that it could find Harless guilty of receiving stolen

property if it found that the cattle Harless received had been
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"stolen," and that Harless knew it was "stolen." On appeal,

Harless argued that the trial court had erred by removing the

word "feloniously" from the jury instruction.

After discussing whether Harless had waived the argument'at

trial, the appeals court rejected it on the merits:

the jury were in no wise misledby the
failure of the court to use the word
"feloniously." They understood what was meant
by the word "stolen," and when they were
informed that if they found from the evidence
that the property was stolen, andthat if the
defendant knew it was stolen, and received
the same and converted it to his own use, he

was guilty of receiving stolen property,

there was no error in the instruction which

was prejudicial to the defendant.

Harless, 45 S.W. at 137. See also Bise v. United States, 5 Ind.

T. 602, 82 S.W. 921 (1904) (construing phrase "unlawfully,

feloniously" in an indictment charging a violation of § 5357 to

~

mean that "the act proceeded from a criminal intent and

evil purpose and thus exclude all color of right and excuse from

the act.").

The precedent that most directly and forcefully rejects the

defendant's approach is a state court decision, State v. Gulizo,

149 La. 1090, 90 So. 415 (La. 1921). Gulizo charged a violation

of a Louisiana statute that punished the receipt, possession, or

purchase of goods that had been "feloniously taken, stolen,

embezzled, or by false pretenses obtained." Id____.at 415. The

indictment in Gulizo neglected to include the word "feloniously,"

and instead simply charged the defendant with possessing a Model
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T Ford automobile that had been "taken, stolen, embezzled, or by

false pretenses obtained." I__dd. On appeal to the Supreme Court

of Louisiana, Gulizo argued that the indictment was fatally

defective because it failed to require the government to show

that the underlying theft of the Ford was itself a felony. After

reciting the.language of the statute, the Court.rejected Gulizo's

argument:

This precise language, with its accurate

punctuation, does not necessarily mean that

the goods, chattels, money, or thing of value

shall have been either feloniously taken, or

feloniously stolen, or feloniously embezzled,

or feloniously obtained by false pretenses.

It means, most reasonably, that the goods,

chattels, money, or thing of value shall have

been feloniously taken, or shall have been

stolen, or shall have been embezzled, or

shall have been obtained by false pretenses.

In other words, the adverb 'feloniously'

qualifies the verb 'taken' but not

necessarily the verb 'stolen, ' or the verb

'embezzled,' or the expression, 'by false

pretenses obtained.'

I_dd. at 416. The Court affirmed Gulizo's conviction. See also

State v. Allemand, 25 La. Ann. 525 (La. 1873) (holding that

indictment need not allege that received stolen goods had been

taken "feloniously," even though statute prohibited receipt of

goods that had been "feloniously taken or stolen"); State v.

Moultrie, 34 La. Ann. 489 1882) (same).

The courts in Harless, Guliz________o,and Handler rejected the

defendant's argument that the word "feloniously" adds an element

of the offense that the government must prove to obtain a lawful
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conviction. In Harless and Guliz__oo, the elimination of the word

"feloniously". from the jury instructions and indictment was

0

deemed no error. In Handler, a legendary panel of judges from

the Second Circuit recognized that the word "feloniously" in

stolen goods statutes means only "with unlawful intent." In all

1 "three cases, the word "felonious y did not add an element of the

offense: rather, the word simply modified "taken" to create a

term of art that acted as a synonym for "stolen."

To summarize, Anglo-American courts have interpreted the

phrase "feloniously taken" in receipt-of-stolen-goods statutes

for three centuries. It appears that not a single court has ever

indicated that the word "feloniously" requires the government to

prove that the preceding theft was a felony. When the argument

has been raised, as in Harless, Guliz_____o,Handler, and the

proceedings below before Judge Brinkema, see J.A. 169-70, it has

been rejected.

3. The defendant's textual arguments are

unconvincing, and his proposed interpretation of

the statute is awkward and would lead to absurd

results.

The defendant's brief offers two types of argument in favor

of his reading of § 662. First, the defendant makes a series of

textual arguments that the defendant claims reveal a

Congressional intent to require the government to prove an

underlying felony theft. See Br. at 14-16. Second, the

defendant contends that his reading makes policy sense: by
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limiting the scope of federal criminal law to the concealment of

serious felony thefts, the defendant suggests, § 662 enforces

important federalism norms. See id. at 16. The United States

submits that these arguments have no merit.

The defendant's strongest textual argument is that

differences between the text of § 662 and 18 U.S.C. § 2314

reflect a Congressional intent to limit § 662 to cases in which

the underlying theft was a felony. I__dd.Sections 2314 and 2315

are the interstate versions of Sections 661 and 662; roughly

speaking, they prohibit across state lines what Sections 661 and

662 prohibit on federal land (namely, the transportation and

receipt of stolen goods). Yet, as the defendant notes, Section

2314 uses the phrase "stolen, unlawfully converted, or taken" as

adjectives to modify goods - without the word "feloniously" -

whereas § 662 uses "feloniously taken_ stolen, or embezzled" for

the same purpose. Believing that the two statutes were passed on

the same day in 1948, the defendant argues the use of

"feloniously" in one statute but not in the other reflects an

intent to a require a prior felony in the former but not the

latter.

Here, a page of history is worth a volume of logic. First

of all, the texts of § 662 and § 2314 were not enacted at the

same time. As explained earlier, § 662 is a recodification of a

statute first passed in 1825, which adopted the early English

phrasing "feloniously taken" from 1692. See discussion supra.
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In contrast, Section 2314 is a recodification of a New Deal era

statute, passed as part of the National Stolen Property Act over

a century later. Second, and more importantly, the predecessor

statute" to § 2314 originally contained the word "feloniously,"

just as § 662 does today. Before 1948, the predecessor statute

to § 2314 prohibited the interstate transportation of goods-that

have been "stolen, feloniously converted, or taken feloniously by

fraud." In Handler, the Second Circuit found this use of

"feloniously" to be essentially redundant, rejecting the

defendant's theory of its meaning. See Handler, 142 F.2d at 354.

When Congress recodified the statute a few years later, it

stripped the statute of this excess verbiage and left the phrase

as it appears today: "stolen, converted, or taken by fraud." 18

U.S.C. § 2314 (west Supp. 2000). Thus, the differences between

§ 662 and § 2314 do not reflect a strategic plan to require an

extra element in the former but not the latter. Rather, the

differences reflect an uneven effort to replace archaic and

redundant language when Congress modernized and recodified the

federal criminal laws in 1948. 4

4As a result of this uneven effort, slight textual

differences among federal criminal statutes that describe stolen

goods are common throughout Title 18. ComDare 18 U.S.C. § 662

("feloniously taken, stolen, or embezzled") with 18 U.S.C. § 661

("take[n] and carrie[d] away, with intent to steal or purloin");

18 U.S.C. § 1660 ("feloniously taken"); 18 U.S.C. § 2312

("stolen"); 18 U.S.C. § 2314 ("stolen, converted, or taken by

fraud"); and 18 U.S.Co § 2315 (_stolen, unlawfully converted, or

taken"). No cases indicate that these slight differences have

any legal significance. Instead, courts have interpreted these
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The defendant's second argument is that if Congress had

meant to use "feloniously taken" as a term of art, it would have

done so in a clearer fashion. For example, Congress could have

used the phrase "stolen, embezzled, or feloniously taken" Zo make

its special use of the term more clear. (Br. 15). The problem

with the defendant's argument is that it fails to recognize the

historical lineage of § 662. When Congress first enacted the

statute's predecessor in 1825, it used the same phrase

("feloniously taken or stolen") that the English Parliament had

chosen in 1692. At that time, the phrase was well-known:

"feloniously taken" was not used as a term of art, but rather as

a common legal phrase that distinguished unlawful takings from

takings with the owner's consent. Cf. Russell v. United States,

119 F.2d 686, 688 (8th Cir. 1941) (noting that the phrases

"stolen, feloniously converted, [and] taken feloniously by fraud

or with intent to steal or purloin" were "expressions of well and

t

long known legal and popular meaning"). Some jurisdictions in

the United States initially copied the English practice of

describing stolen goods as goods that had been "feloniously taken

phrases with uniform breadth. See, e.____q_.,Turlez, 352 U.S. at 417

(giving broad interpretation to "stolen" in 18 U.S.C. § 2312);

United States v. Schneider, 14 F.3d 876 (3d Cir. 1994) (giving

broad interpretation to "steal" in § 661); United States v.

Henry, 447 F.2d 283, 285 (3d Cir. 1971) (same) (citing United

States v. Handler, 142 F.2d 351 (2d Cir. 1944)); United States v.

Armata, 193 F. Supp. 624 (D. Mass. 1961) (Wyzanski, J.)

(concluding that acts of embezzlement fell within § 661 despite

the fact that § 661, unlike § 662, did not list embezzlement in

text).
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or stolen;" other jurisdictions followed the defendant's advice

and instead described the goods as having been _stolen or

feloniously taken." See discussion supra. However, no courts or

legislatures ever suggested that the different order of these

adjectives made a legal difference. Thus, although Congress can

perhaps be faulted for not modernizing the centuries-old phrasing

of § 662, it makes no sense to read into this failure to act a

surreptitious intent to change the long-established meaning of

the statutory text. s

This Court must also reject the defendant's contention that

his interpretation of § 662 provides a logical and coherent legal

standard. According to the defendant, his reading of § 662

"demonstrates Congressional intent that the federal government

should only get involved in prosecuting what is otherwise a state

offense only if the underlying theft is serious enough to be

characterized as a felony." (Br. 17). Section 662 provides an

unlikely platform for a Congressional paean to federalism,

however: the statute applies only within the special maritime and

5The defendant'raises a third textual argument, which is

similarly unconvincing. The defendant suggests that the use of

the word "so" in the second phrase ("knowing the same to have

been so taken, stolen, or embezzled") (emphasis added), indicates

that Congress did not intend to use _feloniously taken" as a term

of art. Br. 14). Reviewing the various textual incarnations of

stolen goods statutes, however, teaches that some statutes employ

"so," others repeat the word "feloniously," and still others

(including the predecessor statute to § 662) use neither. No

court has suggested that these slightly different phrasings have

any substantive significance.

23



territorial jurisdiction of the United States, which includes

jurisdictions such as territories and the high seas that are

outside of the fifty States. See 18 U.S.C. § 7 (defining

"special maritime and territorial jurisdiction of the United

States"). Indeed, the early published opinions involving § 5357,

the predecessor of 18 U.S.C. § 662, involved prosecutions for the

receipt of stolen goods in the Indian territories of the West,

where no States. had yet been admitted to the Union. See Harless,

45 S.W. 133; Bise, 82 S.W. 921. It defies logic for Congress to

have enacted a statute that defers to State judgments where no

States exist.

Finally, this Court should acknowledge that the defendant's

interpretation would lead to absurd results in practice. Whether

a theft happens to constitute a felony according to state law can

hinge on unforeseen details of where, when, and how the theft

occurred, as well as how the state happens to classify its

crimes. 6 For example, theft of a $5 bill is a felony in Virginia

6This analysis accepts the defendant's theory of what would

make a theft "felonious," namely, that the value of the property

stolen is sufficient such that the theft of such property

constitutes a felony according to state law where the theft

occurred. This is one possibility, but hardly the only one, and

the defendant does not explain why he rejects the alternatives.

For example, the defendant does not explain why "feloniously" was

not designed to track federal theft statutes such as 18 U.S.C. §

641, which triggers felony liability for theft of government

property valued at $1,000.or more. Similarly, the defendant does

not explain whether a theft is "felonious" if a thief steals

several goods at once, the total value of which is sufficient to

make the theft a felony, but the person who receives the goods

receives only one of the goods. If the value of just one of the
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if taken from a person, but is merely a misdemeanor otherwise _

Se__ee_ 18.2-95, Code of Virginia 1950 (as amended). In

California, theft of a candy bar constitutes a felony when

committed by an individual with a prior felony theft conviction,

but otherwise is merely a misdemeanor. Se____eCAL. PENAL CODE § 17, §

666 (WEST 2000). In New Jersey, no theft whatsoever can be a

felony: New Jersey classifies its crimes as crimes of the first,

second, third, or fourth degree, and does not use the

"felony"/"misdemeanor" distinction adopted by most other

jurisdictions. See N.J. STAT. ANN. _ 2C:I-4 (WEST 2000).

The defendant's argument that § 662 incorporates these

distinctions envisions a curious statute indeed. According to

the defendant's theory, receipt of goods stolen in New Jersey

could never violate § 662, but knowing receipt of a candy bar

stolen by a felon in California wouid violate the statute. If

the government were unable to prove beyond a reasonable doubt

just how and where the theft occurred, it would be precluded

altogether from prosecuting the receipt of the goods regardless

of the circumstances. This Court cannot lightly presume that

Congress intended to hinge criminal liability on such arbitrary

and capricious distinctions. See Handler, 142 F.2d at 354

("Congress will not be presumed to have grounded a general penal

goods is below the jurisdiction's threshold for a felony, was the

property _feloniously taken"? The Court cannot accept the

defendant's theory of § 662 without resolving such metaphysical

questions.
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statute upon the heterogeneous penal provisions of the several

states unless the Congressional intent to do so is clearly

indicated."). The defendant's theory should be rejected.

II. THE DOCTRINE OF JUDIC'IAL ESTOPPEL DOES NOT PRECLUDE THE

GOVERNMENT FROM ARGUING ITS INTERPRETATION OF 18 U.S.C.

662.

A. Standard of Review

A district court's ruling that judicial estoppel does not

preclude a party from asserting a position at trial should be

reviewed for abuse of discretion. Se____eeKlein v. Stahl GMBH & Co.

Maschinefabrik, 185 F.3d 98, 108 (3d Cir. 1999).

B. Discussion

The defendant argues that the doctrine of judicial estoppel

shouid preclude the government from arguing in favor of its

interpretation of 18 U.S.C. § 662 discussed supra. According to

the defendant, the fact that the superseding indictment

substituted "unlawfully" for "feloniously" in the misdemeanor

§ 662 counts should be re@d as the government's admission that

"feloniously" applies only when theft was sufficiently serious to

be treated as a misdemeanor. The defendant urges that the

government be held to this position under the doctrine of

judicial estoppel. (Br. 17). The government submits that the

defendant's argument is meritless. Judicial estoppel is an

equitable doctrine that "prevents a party from asserting a

position inconsistent with one previously asserted in the

litigation where the change would prejudice the other party."
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Tenneco Chemicals, Inc. v. William T. Burnett & Co. Inc., 691

F.2d 658, 664 (4th Cir. 1982). As this court explained in John

S. Clark Co. v. Faqqert & Frieden, P.C., 65 F.3d 26 4th Cir.

1995),

The "determinative factor" in the applicatlon

of judicial estoppel is whether the party who

is alleged to be estopped "intentionally

misled the court to gain unfair advantage."

The vice which judicial estoppel prevents is

the cold manipulation of the courts to the

detriment of the public interest. It is

inappropriate, therefore, to apply the

doctrine when a party's prior position was

based on inadvertence or mistake.

Id. at 28 (internal citation omitted).

In this case, none of the prerequisites for judicial

estoppel have been met. Assuming that the grand jury constitutes

"the court" for the purposes of judicial estoppel, and that the

prosecutors actually did offer the defendant's interpretation of

"feloniously" to the grand jurors who returned the superseding

indictment, v it could not possibly have prejudiced the defendant.

The case against the defendant proceede'd on the original

indictment_ not the superseding indictment. This alone

eliminates the possibility of prejudice. See J.A. 208.

7 As the defendant notes, it is not clear from the record

exactly what instruction was given to the grand jury on this

issue of law. Judge Brinkema denied the defendant's request to

obtain a transcript. (J.A. 208). The government submits that

this ruling was correct because the elements of judicial estoppel

were not met regardless of what instructions the prosecutors gave

the grand jury.
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Second, to the extent that the government represented to the

second grand jury that the word _feloniously" added an element of

the offense, it is obvious that this belief was based on

inadvertence or mistake, rather than an intentional effort to

mislead. See Faqqert & Frieden, 65 F.3d at 28. See also J.A.

163. The defendant does not allege otherwise. Indeed, it is

difficult to imagine why the government would have intentionally

misled the grand jury by making it believe that the legal

threshold it had to find to return a true bill was higher than it

actually was. At most, this is a case of an honest mistake, not

an intentional scheme to mislead. The district court acted well

within its discretion in ruling that the government was not

estopped from asserting its interpretation of "feloniously" in

§ 662 at trial.

III. THE EVIDENCE WAS SUFFICIENT TO-SUPPORT THE JUDGMENT.

A. Standard of Review

This Court reviews the sufficiency of evidence underlying a

conviction following a bench trial by asking whether, when the

evidence is construed in the light most favorable to the

government, the court sees _'within range of the credible

evidence, substantial foundation for the determination."

United States v. Ellicott, 336 F.2d 868, 871 (4th Cir. 1964).

B. Discussion

When § 662 is properly construed, it becomes clear that the

evidence to support the district court's judgment is sufficient
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to support the district court's judgment. The defendant was

discovered on federal property driving alone in a stolen car, and

at that time had exclusive possession of a knapsack with the two

telephones concealed inside. See J.A. 78-84. The owner of each

of the phones testified that the phones had recently been stolen

from their cars while they were parked in parkinggarages in the

Washington, D.C. area. See J.A. 96-99 (testimony of James Main);

J.A. 88-89 (testimony of James Kelley). Further, the stolen

phones still had their owner's personal information stored

inside, which anyone who turned on the phone would have noticed

immediately. See J.A. 194. As the district court noted, the

evidence taken together created a _very strong" circumstantial

case that was "more than sufficient for the government to meet

its burden." J.A. 194, 195.

CONCLUSION

For the aforementioned reasons, the judgments of

should be affirmed.

conviction
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Act of April
30_ 1790, ch. 9,
sec. 11.
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Act of April
30, 1790,oh. 9,
suc. 16,
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state: Provided, always, That if such offender shall be tried for such
offence, and acquitted or convicted thereof," in any competent court of
such foreignstate or sovcreign, he shall not be subject to another trial
in any court of the Unitcd States.

SEC. 6. And be it further enacted, That, if any person or persons,
upon the high seas, or in any arm of the sea, or in any river, haven, creek,
basin, or bay, within the admiralty and maritime jurisdiction of the
United States, and out of the jurisdiction cluny particular state, shall, by
surprise or by open force or violence, maliciously attack, or set upon,
any ship or vessel belonging in whole orpart, to the United States, or to
any citizen or citizens thereof, or to any other person whatsoever, with
an intent unlawfully to plundqr the same ship or vessel, or to despoil any
owner or owners thereof of any moneys, goods, or merchandise, laden
on board thereof, every person so offending, his or her counsellqrs,
aiders, or abettors, shall bedeemed guilty of felony; and shall, on con.
vicfion thereof, be punished by fine, not exceeding five thousand dollars,
and by imprisonment and confinement t? hard labour, noi exceeding tea
years, according to the aggravation of the offence.

S_.c. 7. And-be it further enacted, That, if any person orpersons, upon
the high seas, or in any other of the places aforesaid, with intent to kill,
rob, steal, commit a rape, or to do or perpetrate any other felony, shall
break or enter any ship or vessel, boat, or raft ; or if any person or per-
sons shall, wilfully and maliciously, cut, spoil, or destroy, any cordage,
cable, buoys, buoy-rope, headfast, or other fast, fixed to any anchor or
moorings, belonging to any ship, vessel, boat, or raft; every person, so
offending, his or her counsellors, aiders, and abettors, shall be deemed
guilty of felony, and shall, on conviction thereof, he punished by fine,
not exceeding one thousand dollars, and by imprisonment and confine-
ment to hard labour, not exceeding five years, according to the aggrava-
tion of the offence.

SEc. 8. And be it further enacted, That, if any person or persona, upon
the high seas, or in any of the places aforesaid, shall buy, receive, or
conceal, or aid in concealing any money, goods, bank notes, or other
effects or things which may be the subject of larceny, which have been
feloniously taken or stolen, from any other person, knowing the same to
have been taken or stolen, every person, so offending, shall bc deemed
guilty of a misdemeanor, and may be prosecuted therefor, although the
principal offender chargeable, or charged with the larceny, shall not
have been proseeuted or convicted thereof; and shall on conviction thereof,
be punished by fine, not exceeding one thousand dollars, and imprison-
ment and confinement to hard labour, not exceeding three years, accord-
ing to the aggravation of the offence.

S_c. 9. And be it further enacted, That, if any person o_"persons shall
plunder, steal, or destroy, any money, goods, merchandise, or other effects,

from or belonging to any ship or vessel, or boat, or raft, which shall be
m distress, or which shall be wrecked, lost, stranded, or east away, upon
the sea, or upon any reef, shoal, bank, or reeks, of the sea, or in any other
place within the admiralty and maritime jurisdiction of the United
States, or if any person or persons shall wilfully obstruct the escape of
any person endeavouring to save his or her life from such ship, or vessel,
boat, or raft, or the wreck thereof, or, if any person or persons shall hold
out or show any false light, or lights, or extinguish any true light, with
intention to bring any ship or vessel, boat or raft, being or sailing upon
the sea, into danger, or distress, or shipwreck; every person, so offending,
his or her counsellors, aiders, and abettors, shall be deemed guilty of
felony, and shall, on conviction thereof, be punished by fine, not exceeding
five thousand dollars, and imprisonment and confinement to hard labour,
not exceeding ten years, according to the aggravation of the offence.(a)

(a_ Indictment in the circuit court of the United States for the southern district of New York, for
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