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COMMONWEALTH OF MASSACHUSETTS
BARNSTABLE, SS DISTRICT COURT DEPARTMENT
BARNSTABLE DISTRIC COURT

No. 0825 CR 2026

COMMONWEALTH

VSI

RICHARD R. BOLDUC

DECISION |

The facts of the instant case are not in dispute and axe drawn from the memoranda filed by the parties.
On Wednesday, June 25, 2008 at apptoximately 7:25 pan. Sergeant Murphy of the Sandwich police
department responded to 50 Great Hill Road, Upon his arrival he met the defandant’s son, 12 year old
Owen Boldug, and asked him, if he had a gun, Owen stated that he had been in possession of his father’s
gun and had retumed it to his father’s burean drawer. His father was not at home. Owen tock Murphy to
his father’s bedroom. Murphy opened the drawer and observed a Sig Sauer P226 40 caliber handgun. The
gun had no trigger lock, the slide was forwa.rd, thers was o round in the chamber and the magezine was
not in the gun. Sergeant 1‘»/Iur\;zohyr took possessxon of the gun. Richard Bolduc, the defendant and Owen’s
father, is a member of the Massachusetts $tate police. He was subsequently charged with a violation of
GL. ¢ 140 see. 131L, On November 24, 2008 the defendant filed a motion to dismiss the complaint. A
hearing was conducted pursuant to the motion on February 4, 2009,

In his motion, the defendant asks the Court to find that G.L. ¢, 140 see.131L is unconstitutionai based
on Districz of Columbia v, Heller, 128 S.Ct. 2783 (2008), in which the United States Supreme Court
determined that the trigger lock requirement provision contained within a District of Columbia statute

violated the Second Amendment of the United States Constitution. The D.C. statute mandated that any

firsarm kept in the home be “unloaded and disassembled or bound by a trigger lock or similar device...”,

t




Mar 26 2003 10:04AM HP LASERJET FAX P4

thus rendéring it inoperable. D.C. Officiat Code, sec.7-2502.02, The Court held that Siich a restriction on
firearms in the home “makes it impossible for citizens to uge them for the care lawful purp ose of seif-
defense and is hence unconstitutional,” Hellzr, aluprﬂ, ar 2818,

The Massechusetts statute states that “(i)t shall be unlawful to store or keep (emphiasis suppiied) any
firearm, rifle or shotgun...in any place unless such weapon Is secured in a locked container or equipped
with a tamper-resistant mechanical lock or other safaty device, properly enigaged 50 as to render such
weapon inoperable by any person other than the owner or other lawfully aﬁthnrized user.” G.L. ¢.140
sec.131L, The IOCRihg mechanisms are the functional equivalent of those enumerated in the D.C. statute
struck down in Helier,

In Heiler, the Court held that the Second Amendment not only protests an individual's right to pessess
firearms but that the right requires that the firearms be available for “the purpose of immediate self -
defense”. Heller, at 2822. The Massachusetts statute mandating Iock baxes or similar devices would
frustrate an owner’s ability to immediately access an op(;.rable wedpon.

Although the statute axempts firearms thet are “carried” or “under thel control of the owner” from the
requirement that they be locked, the statute applies to the lawful owner u:f a firearm oven when he is at
home. People can be subject to prosécution whether they are home or not. The term “under the control of
the owner” is a question of fact and subject to interpretation. Any ambiguity in the statute as applied to &

{ ;
person lawfully keeping a firearm in the home must be resolved in favor of the holder of the right.

Legislation requiring an owner to stc;;e firearms in a place inaccessible to children or unauthorized persons
wauld satisfy the Supreme Court’s holding in Helfer and protect the safety of others.

In: light of the foregoing, the Court finds that, based on the Supreme Court’s decision in Dispict of
Columbia v. Heller, G.L.c. 140, sec. 131L is unconstitutional. Accordingly, the motion to dismiss is
ALLOWED, .

Joan E. Lynch, {yséw
February 19, 2009




