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IN THE IOWA DISTRICT COURT IN AND FOR WAPELLO COUNTY K3 £ Yo ;
(Magistrate Division) T P e
'\,fl«;l- C A}
. T
B "?"5*
STATE OF IDOWA, Y o 2
va, Case # SMSM022933
SCOTT WAYNE ROE
Defendant OQRDER

Now on the 14% day of July 2006, this matter comes before the Court for hearing on
Defendant's Motion to Dismiss and Defendent's Alternative Motion to Dismiss Without
Prejudiee State of lown appears by Wapelic Connty Attomev Mark Tremmel, Defendant appears

in person with Attorney Rmdall Wilson,

The record shows that ¢ Complaint and Affidavit was filed on June 5, 2006 cherping the

Defendant with Desecration of Flag or Insigniz in violation of Towa Code Sa¢. 718A.1.
Defendant, by his Attorney, filed a Motion to Dismisa and Alternstive Motion to Dismiss on July

5, 2006. Hearing wes set for this time end date,
DEFENDANTS MOTION TO DISMISS

Defendant argues that Iowa Cods Sec. 718A.1 s unconstinational as belng vagueand

ovezly broed in viclation of the Pirst and Fourteenth Amendmets to the Unitad Stutes
Constitution snd Article ], Sections 1, 7 and'9°of the ToWa Constitution, Defendant further argues
that Sec. 718A.1 cannot be constitutionally dpplied to support trial ar & convietion because such
displays are exerapt from prosecution and conviction utider the Free Speech provisions of the

Untied States Constitution and Article I, Section 7 of the Iowe Consfitution.

Statutes et olouked with & presumipticn of constitutionality. Stato v, Seeripg. 701 N.W.2d
655, 661 (Towa 2005) The chalienger bears4 hegvy buiden, because it must prove the
wnconstitationslity beyond & reasonable doubt, Td at 6617 The challenger is required to refirte all
reasonable bases Npon which the statuts could be declaved constitutional. Id. The Iowa Supraine
Court hes previously beld that the Iowa flag desecration statute is not anconstitutionally vagus.

State v. Kool 212 N.W.2d 518 (Jowa 1973). The stetute'(5ec. 32.1, now sec.718A.1) provides
the requisits degree of certainty to provide men of ordinary mtelhgence with feir notice as to

what conduct is proscribed. Kool eiting M;mm 190 N.W.2d 809, 813 {Towa 1971).

A statute is overbroad in violation of the Fourtéenth Amendment to the United States
Constitution if it seeks 1o control or prevent dctivitias adbjeot to regulation in & mauner that is
unnecessaily broad, thersby invading protected freedoths. State v. Reed, 618 N'W.2d 327, 331
{Towa 2000). Overbreadth is a term vsnerally understood to describe & statute wideh not only
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forhids conduct constitutionally subject to progeription; but also sweeps within its ambit those
actions ordinarily decmed to be constitutionally protectad. State v, Ferrell, 223 N'W.2d 270
(lowa 1974) To rule ok an overbreadth challenge at this stage in the procesdings would be
premature, The record has not been adequately developed. No evidentiary hearivg has taken
place To rule et this time would require the court to make assumptions and conclusions which
may or may not be supported by the svidence. Rauling on the overbreadth challenge will therefore

e deferred and made if necessary st the time of ruling on the case in chief.

The Defendsant Snally argues that Szo. 7134.1 cantiot be constitutionally applied to
support trial or & conviction for his allegedly illegal display of the flag because such digplays are
exemnpt from prosecution and conviction under the Free Speech provisions of the United States
Consitution and Asticle I, Section 7 of the Iowa Conatifution. The Defendant in this regard refers
the Court ta the ruling in State v, Kool. The Court firuds no such “exemption” i the ruling in
Kool or in any other cirrent ruling cited to the Court,

DEFENDANT'S ALTERNATNE'MOTIONTO DISMISS

Defendant argues that he bas a pending €ivil $ifit i U.S. Distriet Court for the Southern
District of lowa seeking a declaration that Towa Code Scc 71BA.1 is facially overly broad and
wronstitutional and that in the interest of judicial econothy this Court should defer the
prosecution by dismissing the charge without prajudicc, granting the State leave to refils at & later

date.

Counse] at hearing admitted that thé Altmanw}é Mbtmn to Dismiss was mote of en offer

to tha County Attorney and thet there is ng statutory au:thonty for thiy Couetto gramnt the
Alternative Motion. Towa Rule of Crimindl Procedure 2.33(1) provides that dismissal of a sitaple
rmisdemeanot is 2 bar to another prosecutiort for the same offense, Because the Court does not
have the statutory authority to “dismiss the. uhargc without p:ejudme” Defendant’s Alternative

Motion to Dismiss should be denied. S e
ITIS THEREFORE ORDERED that Drzfendant’s Motmn to Dizmiss iz denjed

IT IS FURTHER ORDERED that Dsfmxdmt’ ”Altemam’c Mctmn to Dizmiss Without
Prefudice is denled.

IT 1§ FURTHER ORDERED that Trial is set fc'[{scptembcr 22, 2006 at 10:00 a.m.
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