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Defendants Alvin A. Jaeger, Secretary of State of North Dakota, and Wayne 

Stenehjem, Attorney General of North Dakota (the State), respectfully submit this brief 

in opposition to Plaintiff’s Motion for Preliminary Injunction.   

The State joins Plaintiff’s request that his Motion be expeditiously heard and a 

decision entered in advance of November 6, 2012.  The State does not request oral 

argument on the Motion and does not believe a factual hearing is needed or would be 

helpful in resolving the issues raised by the Motion. 

For the reasons set forth below, the Court should deny Plaintiff’s Motion for 

Preliminary Injunction. 

STATEMENT OF THE CASE 

On October 22, 2012, the State admitted service of the Summons, Plaintiff’s 

Verified Complaint, and other pleadings in this matter.  Docs. 1, 2, 3, 4, 5.  On October 

25, 2012, Plaintiff filed a Motion for Preliminary Injunction.  Doc. 12.  The State opposes 

that Motion. 

STATEMENT OF ALLEGED FACTS 

Plaintiff Gary Emineth (Emineth) is a private resident of Lincoln, North Dakota, 

who wishes to support political candidates on election day “by displaying yard signs on 

his private property, distributing flyers in public places, and discussing the election with 

his family members, friends, associates, and neighbors.”  Compl. ¶¶ 2, 3, 12, 16, 18, 19.  

Emineth asserts he “fears that, if he engages in this speech,” he will be prosecuted 

under N.D.C.C. § 16.1-10-06.  Id. ¶ 4.  Emineth seeks a preliminary injunction enjoining 

enforcement of N.D.C.C. § 16.1-10-06.  

N.D.C.C. § 16.1-10-06 

N.D.C.C. § 16.1-10-06 provides in full: 

Any person asking, soliciting, or in any manner trying to induce or persuade, any 
voter on an election day to vote or refrain from voting for any candidate or the 
candidates or ticket of any political party or organization, or any measure 
submitted to the people, is guilty of an infraction.  The display upon motor 
vehicles of adhesive signs which are not readily removable and which promote 
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the candidacy of any individual, any political party, or a vote upon any measure, 
and political advertisements promoting the candidacy of any individual, political 
party, or a vote upon any measure which are displayed on fixed permanent 
billboards, may not, however, be deemed a violation of this section. 
 
Although N.D.C.C. § 16.1-10-06 was adopted in 1981, see 1981 N.D. Sess. 

Laws ch. 241, § 7, a similar prohibition has been in North Dakota statutory law since at 

least 1911, see 1911 N.D. Sess. Laws ch. 129, § 16.  The purpose of the law is “to 

Secure the Purity of Elections . . . .”  1911 N.D. Sess. Laws ch. 129. 

ARGUMENT 

 In ruling on a motion for preliminary injunctive relief, the Court must consider the 

factors set forth in Dataphase Systems, Inc., v. C. L. Sys. Inc., 640 F.2d 109, 114 (8th 

Cir. 1981) (en banc): (1) the threat of irreparable harm to the plaintiff; (2) the balance 

between the irreparable harm to the plaintiff and the injury that the injunction inflicts on 

the defendant; (3) the probability that the plaintiff will succeed on the merits; and (4) the 

public interest.  

 The burden of establishing the necessity of a preliminary injunction is on the 

movant.  Baker Elec. Co-op. Inc. v. Chaske, 28 F.3d 1466, 1472 (8th Cir. 1994).  “‘No 

single factor in itself is dispositive; in each case all of the factors must be considered to 

determine whether on balance they weigh towards granting the injunction.’”  Baker Elec. 

Co-op., 28 F.3d at 1472 (quoting Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc., 815 

F.2d 500, 503 (8th Cir. 1987)).  The granting of a preliminary injunction is an 

extraordinary remedy and the right to such relief must be clearly established by the 

movant.  See Brookins v. Wissota Promoters Ass’n, Inc., 142 F. Supp. 2d 1149, 1151 

(D.N.D. 2000). 

I. Plaintiff will not suffer irreparable harm if injunctive relief is not granted. 

The absence of a threat of irreparable injury is alone a sufficient ground for 

denying a preliminary injunction.  Adam-Mellang v. Apartment Search, Inc., 96 F.3d 

297, 299 (8th Cir. 1996).  “[A] preliminary injunction will not be issued simply to prevent 
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the possibility of some remote future injury.  A presently existing actual threat must be 

shown.”  11A Wright, Miller, Kane & Marcus, Federal Practice and Procedure, § 2948.1 

(2012).  

Emineth asserts “North Dakota’s enforcement of the [N.D.C.C. § 16.1-10-06] will 

prevent Plaintiff from expressing his support for candidates in the overall context of the 

2012 election cycle—specifically, on the very day of the election.”  Mem. of Law in 

Supp. of Pl.’s Mot. For Permanent Inj. 22.  Emineth’s assertion assumes facts for which 

there is no support – that N.D.C.C. § 16.1-10-06 will be enforced in a way to prevent his 

desired speech.  Despite N.D.C.C. § 16.1-10-06 or its predecessor being the law since 

1911, there is not a single reported decision of an individual or entity being prosecuted 

for violating N.D.C.C. § 16.1-10-06.  Any enforcement of N.D.C.C. § 16.1-10-06 against 

Emineth is purely speculative. 

Emineth has not demonstrated he will suffer irreparable harm if the requested 

preliminary injunction is not granted.   

II. The harm to the State outweighs the alleged harm to Plaintiff. 

The second factor requires balancing the alleged harm to the plaintiff and the 

injury that granting the injunction will inflict on the defendant.  In this case, the 

Defendant is the State of North Dakota, representing the interests of the citizens of 

North Dakota.  Thus the second and fourth factors (harm to the public) will be 

considered together under Section IV. 

III. Plaintiff is unlikely to prevail on the merits. 

A. Statutes are presumed constitutional. 

 Plaintiff bears a heavy burden when attempting to prove the unconstitutionality of 

a state statute.  “Since a presumption of constitutionality attaches to state legislative 

enactments, a party seeking to challenge a statute under this standard bears a heavy 

burden.”  Fitz v. Dolyak, 712 F.2d 330, 333 (8th Cir. 1983) (citations omitted); see also 

Branson v. O.F. Mossberg & Sons, Inc., 221 F.3d 1064, 1065 n.4 (8th Cir. 2000) (stating 
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“state statutes are presumed constitutional, and the plaintiff has the burden to show 

otherwise”).  The presumption of constitutionality includes courts construing statutes, 

where fairly possible, to avoid substantial constitutional questions.  United States v. X-

Citement Video, Inc., 513 U.S. 64, 69 (1994); see also Ways v. City of Lincoln, 274 F.3d 

514, 519 (8th Cir. 2001) (“Even if a statute is overbroad, it may be saved by a limiting 

construction that removes the threat to constitutionally protected speech.”); Planned 

Parenthood of Mid-Mo. & E. Kan., Inc. v. Dempsey, 167 F.3d 458, 461 (8th Cir. 1999).  

Accordingly, if fairly possible, N.D.C.C. § 16.1-10-06 must be construed to avoid 

constitutional concerns.1 

B. N.D.C.C. § 16.1-10-06 is a valid time, place, and manner restriction. 

 The United States Supreme Court has held that the government may regulate 

the time, place, or manner of expressive activity so long as the restrictions are content 

neutral, narrowly tailored to serve a significant governmental interest, and leave open 

ample alternatives for communications.  Ward v. Rock Against Racism, 491 U.S. 781, 

791 (1989).  N.D.C.C. § 16.1-10-06 is a valid time, place, and manner restriction. 

  1. N.D.C.C. § 16.1-10-06 is content neutral. 

 “The principal inquiry in determining content neutrality, in speech cases generally 

and in time, place, or manner cases in particular, is whether the government has 

adopted a regulation of speech because of disagreement with the message it conveys.”  

Ward, 491 U.S. at 791.  Laws that “impose burdens on speech without reference to the 

ideas or views expressed are in most instances content neutral.”  Turner Broad. Sys., 

Inc. v. Fed. Commc’n Comm’n, 512 U.S. 622, 643 (1994). 

 N.D.C.C. § 16.1-10-06 is content neutral because it applies to all electioneering 

on election day, irrespective of the position or message of the electioneering.  It applies 

                                                
1 There are limits, of course, on a federal court’s construction of a state statute.  See 
Ways, 274 F.3d at 519 (“A limiting construction cannot be supplied unless an ordinance 
is ‘readily susceptible’ to such an interpretation because federal courts ‘lack jurisdiction 
authoritatively to construe state legislation.’”) (citations omitted). 
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equally whether the person is inducing or persuading a voter to vote or to refrain from 

voting for any candidate or on any issue.  The prohibition on electioneering applies 

irrespective of the content or viewpoint of the electioneering.  It is not the content of the 

electioneering, but the time in which the electioneering occurs, that justifies the 

electioneering prohibition.  Thus, N.D.C.C. § 16.1-10-06 is content neutral because it is 

justified based on the timing of the speech, not the content of the speech.  See United 

States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 811-12 (2000); Frisby v. Schultz, 

487 U.S. 474, 487 (1988); City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 

(1986); Erznoznik v. City of Jacksonville, 422 U.S. 205, 210-11 n.6 (1975).   

 Emineth may argue N.D.C.C. § 16.1-10-06 is content-neutral because it only 

prohibits electioneering.  But that is not the test.  Moreover, the fact N.D.C.C. § 16.1-10-

06 only applies to electioneering evidences it is narrowly tailored, not content-based.  

To include all speech on election day would have been too broad and gone beyond the 

purposes of the statute. 

In Hill v. Colorado, 530 U.S. 703 (2000), the Supreme Court found a Colorado 

statute content neutral despite the fact the oral speech aspect of the statute only applied 

to those who wished to protest, counsel, or educate.  Id. at 707.  All other types of oral 

communication was exempt.  The Supreme Court found the statute content neutral for 

three reasons.  First, the statute did not regulate speech but where speech may occur.  

Id. at 719.  Second, the statute was not adopted “because of disagreement with the 

message it conveys.”  Id.  Rather, the statute’s restrictions apply equally to all 

demonstrators, regardless of viewpoint, and the statutory language makes no reference 

to the content of the speech.  Id.  Finally, the government’s interest in protecting privacy 

was unrelated to the content of the demonstrators’ speech.  Id. at 719-20.  Accordingly, 

the Court held the regulation was “content neutral” because it was “justified without 

reference to the content of regulated speech.”  Id. at 720.  

Similarly, in National Federation of the Blind of Arkansas, Inc. v. Pryor, 258 F.3d 
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851 (8th Cir. 2001), the Eighth Circuit Court of Appeals found an Arkansas statute 

content neutral despite the fact it regulated only speech that solicits charitable 

contributions or commercial sales, not advocacy speech.  Relying on Heffron v. 

International Society for Krishna Consciousness, Inc., 452 U.S. 640 (1981), the Eighth 

Circuit rejected the argument the statute was content based, explaining the statute 

“makes no distinction between charitable and commercial solicitors based on the 

content of their solicitations.”  258 F.3d 855 n.3.  Quoting the Supreme Court, the Eighth 

Circuit explained: “A regulation that serves purposes unrelated to the content of 

expression is deemed neutral, even if it has an incidental effect on some speakers or 

messages but not others.”  Id.  (quoting Ward, 491 U.S. at 791).  

More recently, in Fraternal Order of Police, North Dakota State Lodge v. 

Stenehjem, 431 F.3d 591, 596 (8th Cir. 2005), the Eighth Circuit explained that “[t]he 

principal inquiry in determining content neutrality is whether the government has 

adopted a regulation of speech because of disagreement with the message the speech 

conveys.”  It further wrote that “[r]egulation of expressive activity is content neutral if it is 

justified without reference to the content of the regulated speech.”  Id.  It then 

proceeded to uphold the constitutionality of North Dakota’s statutory prohibition of 

professional charitable telephone solicitation of “do not call” list registrants, stating: 

[I]t is evident that the Act is content neutral.  First, North Dakota has not 
distinguished between professional and in-house charitable solicitors because of 
any disagreement with the message that would be conveyed, for the message 
would be identical regardless of who conveyed it.  Second, the regulation can be 
justified without reference to the content of the regulated speech, for North 
Dakota's interest is in protecting residential privacy. 
 

Id.; see also Thorburn v. Austin, 231 F.3d 1114, 1117 (8th Cir. 2000) (“Because 

Lincoln’s justification for the ordinance is the protection of residential privacy and 

tranquility, and has nothing to do with the content of the regulated speech, the 

ordinance is content-neutral.”).  

The Supreme Court has “never held, or suggested, that it is improper to look at 
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the content of an oral or written statement in order to determine whether a rule of law 

applies to a course of conduct.”  Hill, 530 U.S. at 721; see also Thorburn, 231 F.3d at 

1118.  Rather, what is prohibited is preferential treatment by the government of a 

particular viewpoint or subject matter.  Hill, 530 U.S. at 722-23.   

Like the statute in Hill, N.D.C.C. § 16.1-10-06 is content neutral.  It does not 

regulate the content of speech.  Hill, 530 U.S. at 719.  It regulates when some speech 

may occur.  Like the statute in Hill, N.D.C.C. § 16.1-10-06 was not adopted “because of 

disagreement with the message it conveys.”  530 U.S. at 719.  N.D.C.C. § 16.1-10-06 

applies equally to all election day electioneering, regardless of the viewpoint or mission 

of the electioneering.  Because N.D.C.C. § 16.1-10-06 is justified without reference to 

the purpose or viewpoint of the electioneering, it is content neutral.  

  2. N.D.C.C. § 16.1-10-06 serves a significant governmental interest. 

Given the statute’s content neutrality, it is permissible under the time, place, and 

manner test as long as it serves a significant government interest, is sufficiently 

narrowly tailored, and leaves open alternative channels of communication.  Ward, 491 

U.S. at 791.   

The State has a substantial interest in securing the purity (integrity) of elections, 

which is the purpose of N.D.C.C. § 16.1-10-06.  See Burson v. Freeman, 504 U.S. 191, 

199 (1992) (stating “a State has a compelling interest in protecting voters from 

confusion and undue influence”); Eu v. San Francisco County Democratic Cent. Comm., 

489 U.S. 214, 231 (1989) (“A State indisputably has a compelling interest in preserving 

the integrity of its election process.”).  N.D.C.C. § 16.1-10-06 furthers the integrity of the 

election process in many ways.   

By prohibiting electioneering on election day, N.D.C.C. § 16.1-10-06 prevents 

election day intimidation tactics.  This is particularly important on election day, the day 

citizens exercise their constitutional rights by going to the polls and making their voices 

known.  Intimidation tactics used prior to election day may be addressed and resolved 
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through legal or other means.  That is not true on the day a citizen casts his or her vote.  

Absent N.D.C.C. § 16.1-10-06, the citizen’s vote may be improperly interfered with, 

harming the integrity of the election. 

Similarly, the dissemination of false or misleading information on election day is 

more likely to harm the integrity of the election than false or misleading information 

disseminated earlier.  When false or misleading information is disseminated prior to 

election day, candidates, parties, the media, and individuals have time to respond and 

correct the false or misleading information.  By preventing electioneering on election 

day, the State prevents the dissemination of false or misleading information when there 

is not adequate time to respond.  But see Mills v. Alabama, 384 U.S. 214, 220 (1966) 

(noting the law prevents an adequate reply to campaign charges made at the last 

minute of the day before election). 

N.D.C.C. § 16.1-10-06 also serves the purpose of establishing a definite close to 

electioneering.  This assures everyone, candidates and voters alike, that the campaign 

has ended.  The political signs come down, commercials and related activities cease. 

The candidates have had their opportunity to speak and persuade the voters.  Now, 

election day, is the day for voters to speak at the polling place.  And they get to do so 

without any last minute inducements, persuasions, or influences that might interfere in 

the integrity of the election.  Prohibiting electioneering on election day is a powerful 

reminder of our constitutional system of government, a system under which the voters 

decide the issues and who will represent them. 

Establishing a definite close to electioneering protects the integrity of the election 

because all voters can make an informed decision on the candidates and issues based 

on the same information.  Because electioneering stopped the day before election day, 

all voters have the same information to make their decisions, whether they vote at 9 

a.m. or 4 p.m.   

N.D.C.C. § 16.1-10-06 serves significant governmental interest of securing the 
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integrity of elections. 

  3. N.D.C.C. § 16.1-10-06 is narrowly tailored to serve the identified 
governmental interest. 

 
“‘The requirement of narrow tailoring is satisfied so long as the regulation 

promotes a substantial interest that would be achieved less effectively absent the 

regulation and the means chosen does not burden substantially more speech than is 

necessary to further the [state's] content-neutral interest.’”  Krantz v. City of Fort Smith, 

160 F.3d 1214, 1219 (8th Cir. 1998) (quoting Excalibur Group, Inc. v. City of 

Minneapolis, 116 F.3d 1216, 1221 (8th Cir. 1997)).  To be narrowly tailored, a statute 

need not be “the least restrictive or least intrusive means of serving the statutory goal.”  

Hill, 530 U.S. at 726; see also Van Bergen v. Minnesota, 59 F.3d 1541, 1555 n.13 (8th 

Cir. 1995).  A law also need not completely eradicate the evil to be narrowly tailored.  

See United States v. Edge Broad. Co., 509 U.S. 418, 434 (1993) (“Nor do we require 

that the Government make progress on every front before it can make progress on any 

front.”).  A restriction is sufficiently tailored if it does not burden substantially more 

speech than necessary.  Ward, 491 U.S. at 798-99. 

The North Dakota Legislative Assembly narrowly tailored N.D.C.C. § 16.1-10-06 

to only apply to election day.  It also narrowly tailored the statute to only apply to 

electioneering.  That is because election day is the day people vote, the day in which 

electioneering activity is most likely to interfere with the integrity of the election process. 

Admittedly, N.D.C.C. § 16.1-10-06 prohibits more than just false, intimidating, 

and misleading electioneering.  But doing so significantly furthers the integrity of the 

election, while not burdening substantially more speech than necessary.  It only burdens 

electioneering on election day, not the other days of the year.  Protecting the integrity of 

the election outweighs the minimal burden N.D.C.C. § 16.1-10-06 imposes on 

electioneering.  It balances “the accommodation of the right to engage in political 

discourse with the right to vote—a right at the heart of our democracy.”  Burson, 504 
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U.S. at 198. 

Moreover, only prohibiting electioneering that is false, intimidating, and 

misleading would not accomplish the statute’s purpose.  As explained by the Supreme 

Court, “[i]ntimidation and interference laws fall short of serving a State's compelling 

interests because they ‘deal with only the most blatant and specific attempts’ to impede 

elections.”  Burson, 504 U.S. at 206-07.  Absent the complete prohibition of 

electioneering on election day, “many acts of interference would go undetected.  These 

undetected or less than blatant acts may nonetheless [adversely impact the voter] 

before remedial action can be taken.”  Id. at 207. 

The State’s substantial interest in securing the integrity of elections would be 

achieved less effectively absent N.D.C.C. § 16.1-10-06, and N.D.C.C. § 16.1-10-06 

does not burden substantially more speech than necessary.  Accordingly, N.D.C.C. 

§ 16.1-10-06 is narrowly tailored to serve the identified governmental interest. 

4. N.D.C.C. § 16.1-10-06 leaves open ample alternative channels of 
communication. 

  
It cannot be reasonably claimed that the statute fails to leave open ample 

alternative channels of communication.  N.D.C.C. § 16.1-10-06 only prohibits 

electioneering on election day, leaving open all other channels of communication all 

other days of the year.   

 5. Mills is distinguishable. 

 The State acknowledges the Supreme Court’s decision in Mills v. Alabama, 384 

U.S. 214 (1966).  Mills is distinguishable. 

 The well-established time, place, and manner doctrine was not considered in 

Mills.  Thus, it provides limited precedential value to the arguments presented by the 

State. 

 Moreover, the restriction challenged in Mills was facially discriminatory; the 

restriction discriminatorily applied only to the press, making it an “obvious and flagrant 
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abridgement of the constitutionally guaranteed freedom of the press.”  Id. at 219.  

N.D.C.C. § 16.1-10-06, on the other hand, applies even-handedly to “[a]ny person,” 

treating individuals and the press alike. 

N.D.C.C. § 16.1-10-06 passes constitutional muster under the content neutral 

time, place, or manner analysis. 

C. N.D.C.C. § 16.1-10-06 does not impose a prior restraint on speech. 

The prior restraint doctrine is limited to instances where either courts impose 

speech-restrictive injunctions or government establishes a licensing scheme that vests 

broad and discretionary speech-restricting authority in a particular decision maker.  See 

Thomas v. Chicago Park Dist., 534 U.S. 316, 321 (2002); Near v. Minnesota ex rel. 

Olson, 283 U.S. 697 (1931).  The typical prior-restraint case arises where, for example, 

a law requires a permit before a person may speak on public property, lead a parade 

down a public street, or show a movie, and then either vests a government official with 

unfettered discretion to deny the permit or provides no time restrictions on the 

government’s decision.  See, e.g., Shuttlesworth v. City of Birmingham, 394 U.S. 147 

(1969); Freedman v. Maryland, 380 U.S. 51 (1965); Kunz v. New York, 340 U.S. 290 

(1951); Saia v. New York, 334 U.S. 558 (1948); (identifying unfettered government 

discretion and lack of time limits on government decision-making with respect to 

licenses that affect speech as the “two evils that will not be tolerated” with respect to 

prior restraints).   

Emineth asserts N.D.C.C. § 16.1-10-06 is a “prior restraint” simply because it 

prohibits electioneering on one day of the year.  But cases invalidating laws that restrict 

some types of speech demonstrate that the prior restraint doctrine does not extend that 

far.  See, e.g., Ashcroft v. Free Speech Coalition, 535 U.S. 234, 254-58 (2002) 

(invalidating provisions of the Child Pornography Prevention Act, which criminalized 

virtual child pornography, but not subjecting that act to prior restraint analysis); 

Watchtower Bible & Tract Soc’y of N.Y., Inc. v. Village of Stratton, 536 U.S. 150, 165-69 
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(2002) (invalidating law requiring all door-to-door canvassers to register with the city, 

but not using prior restraint doctrine); Playboy Entm’t Group, 529 U.S. at 827 

(invalidating federal ban on permitting signal bleed of indecent programs during 

specified hours on pain of civil fines, but not employing prior restraint analysis); Reno v. 

ACLU, 521 U.S. 844, 849 (1997) (invalidating some portions of the Communications 

Decency Act, which criminalized transmission of indecent material to recipients under 

eighteen, but not subjecting those provisions of the law to prior restraint analysis); see 

also Weinberg v. City of Chicago, 310 F.3d 1029 (7th Cir. 2002) (applying prior restraint 

analysis to licensing scheme affecting peddlers outside United Center, but not applying 

that doctrine to buffer zone rule).  In fact, Mills, the case heavily relied upon by Emineth, 

does not apply the prior restraint doctrine. 

The prior restraint doctrine does not apply to Emineth’s challenge to N.D.C.C. 

§ 16.1-10-06.  N.D.C.C. § 16.1-10-06 only provides a remedy for past behavior.  

Accordingly, the Court should evaluate N.D.C.C. § 16.1-10-06 under the well-

established time, place, and manner doctrine. 

D. The Court should construe N.D.C.C. § 16.1-10-06 to remove any 
constitutional infirmities. 

 
If this Court finds N.D.C.C. § 16.1-10-06 is not a valid time, place, and manner 

restriction, it should construe N.D.C.C. § 16.1-10-06 to remove any threat to 

constitutionally protected speech.  It can do so by interpreting the words “induce or 

persuade” to only include unlawful inducement or persuasion.  Unlawful inducement or 

persuasion would include electioneering activity unlawful under N.D.C.C. ch. 16.1-10, 

Corrupt Practices,2 as well as conduct unlawful under N.D.C.C. title. 12.1, the North 

Dakota Criminal Code, and other provisions of the North Dakota Century Code. 

                                                
2 Some corrupt election practices include wearing political badges, buttons, or insignia 
at or about the polls on election day, N.D.C.C. § 16.1-10-03, publishing false information 
in political advertisements, N.D.C.C. § 16.1-10-04, not disclosing certain information 
regarding sponsors of political advertisements, N.D.C.C. § 16.1-10-04.1, paying the 
media to advocate or oppose candidates, N.D.C.C. § 16.1-10-05, and paying for certain 
election-related activities, N.D.C.C. § 16.1-10-06.1. 
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E. Emineth’s facial challenge fails. 

 “To succeed on his facial challenge to the statute, [Emineth] must establish that 

‘no set of circumstances exists under which the Act would be valid.’”  Neely v. McDaniel, 

677 F.3d 346, 350 (8th Cir. 2012), pet. for cert. filed, No. 12-321 (Sept. 12, 2012).  “‘A 

facial challenge to a legislative Act is, of course, the most difficult challenge to mount 

successfully, since the challenger must establish that no set of circumstances exists 

under which the Act would be valid.’”  TCF Nat’l Bank v. Bernanke, 643 F.3d 1158, 1163 

(8th Cir. 2011) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).  “This is 

because facial challenges ‘run contrary to the fundamental principle of judicial restraint 

that courts should neither anticipate a question of constitutional law in advance of the 

necessity of deciding it nor formulate a rule of constitutional law broader than is required 

by the precise facts to which it is to be applied.’”  Id. (quoting Wash. State Grange v. 

Wash. State Republican Party, 552 U.S. 442, 450 (2008)). Facial challenges are 

disfavored because they “often rest on speculation . . . [and] raise the risk of ‘premature 

interpretation of statutes on the basis of factually barebones records.’”  Wash. State 

Grange, 552 U.S. at 450.  

 Emineth cannot establish that there are no set of circumstances under which 

N.D.C.C. § 16.1-10-06 would be valid.  Accordingly, any ruling should be limited to 

Emineth’s as applied challenge. 

IV. Public interest militates against granting preliminary relief. 

 Granting a preliminary injunction will serve only Emineth’s interest, not the 

public’s.  The public’s interest, as evidenced by the law’s existence since 1911, is the 

protection of the integrity of elections.  See supra Section III(B)(2).  Emineth’s interest 

does not override the public’s interest.  
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CONCLUSION 

 For the foregoing reasons, this Court should deny Plaintiff’s Motion for 

Preliminary Injunction. 

 Dated this 29th day of October, 2012. 
 
      State of North Dakota 
      Wayne Stenehjem 
      Attorney General 
 
 
      By:  /s/ Douglas A. Bahr    
       Douglas A. Bahr 
       Solicitor General 
       State Bar ID No. 04940 
       Office of Attorney General 
       500 North 9th Street 
       Bismarck, ND 58501-4509 
       Telephone (701) 328-3640 
       Facsimile (701) 328-4300 
 

Attorneys for Defendants Alvin Jaeger, 
Secretary of State of North Dakota, in his 
official capacity, and Wayne Stenehjem, 
Attorney General of North Dakota, in his official 
capacity. 
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