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MEMORANDUM FOR JACK QUINN ‘ \\ ~ ;/ .

KATHY WALLMAN

A DN

FROM: ELENA KAGAN F{_ -4\

SUBJECT: SMITH v. FAIR EMPLOYMENT (RFRA CASE) <, <
Steve McFarlane of the Christian Legal Society called me C %h

Friday to tell me of a cert petition being filed this week in a
case involving the Religious Freedom Restoration Act. According
to McFarlane, the SG's office has decided not to file supporting

S

papers. The deadline for filing is next week (though the SG' \\\
office can of course ask for an extension), so if we want th / ;
SG's office to reverse its decision, we will have to act very QQ? 3

quickly. ‘ \

In the case, Smith v. Fair Employment and Housing
Commission, the California Supreme Court rejected a RFRA claim
brought by a landlady who claimed that complying with a state law
prohibiting discrimination in accommodations on the basis of
marital status would violate her religion. The plurality opinion
of three Justices reasoned that the law did not "substantially
burden" her religion, as RFRA requires, because she could earn a
living in some other way than by leasing apartments. A fourth
Justice argued that RFRA was unconstitutional. Three Justices
dissented.

A coalition of religious organizations is supporting Smith's
petition for cert. The coalition includes the American Jewish
Congress (which authored the brief), Baptist Joint Committee on
Public Affairs, Christian Legal Society, Church of Jesus Christ
of Latter Day Saints, National Association of Evangelicals,
National Council of the Churches of Christ, and Southern Baptist
Convention. The supporting brief focuses on the plurality
opinion's view of the "substantial burden" requirement, arguing
that this view is "unsustainable and inconsistent with the
language, intent, and legislative history of the Act." The brief
notes that the religious groups disagree among themselves as to
whether the state has a compelling interest in application of its
anti-discrimination provision, which would justify imposing a
substantial burden on Smith's religious practice.

The plurality's reasoning seems to me guite outrageous --
almost as if a court were to hold that a state law does not
impose a substantial burden on religion because the complainant
is free to move to another state. Taken seriously, this kind of
reasoning could strip RFRA of any real meaning. I suspect that
the SG's office may be reluctant to file anything in the case
because there is no majority opinion of the California Supreme
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Court. But given the importance of this issue to the President
and the danger this decision poses to RFRA's guarantee of
religious freedom in the State of California, I think there is an
argument to be made for urging the Court to review and reverse
the decision.

‘ :
I will call Walter on Monday to find out exactly why the

SG's office decided not to file (and also to ask about
deadlines). Let's talk after I find out a little more.
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