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QUESTIONS PRESENTED

I.  SHOULD THIS COURT DENY PETITIONER’S REQUESTS FOR CERTIORARI
REVIEW WHEN THE ELEVENTH CIRCUIT’S DENIAL OF PETITIONER’S 
INEFFECTIVENESS CLAIM IS IN DIRECT ACCORDANCE WITH THIS 
COURT’S HOLDINGS IN STRICKLAND V. WASHINGTON, 466 U.S. 668
(1984) AND ITS PROGENY?
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BRIEF IN OPPOSITION
ON BEHALF OF RESPONDENT

PART ONE

STATEMENT OF THE CASE

Petitioner, Lawrence Joseph Jefferson, was indicted in the 

Superior Court of Cobb County, Georgia, on August 8, 1985 for 

the offenses of malice murder and armed robbery of victim Edward

Taulbee.  

Petitioner was represented at trial by experienced 

attorneys Stephen Schuster and Mark Cella.  Mr. Schuster had 

attended the University of Georgia Law School and had passed the 

Bar in May of 1976.  After law school, Mr. Schuster was employed 

as an Assistant Solicitor in Cobb County for two years from 1976 

to 1978 and worked for the District Attorney’s Office from 1978 

until 1980.  While in the District Attorney’s Office, Mr. 

Schuster was a lead trial attorney and supervised a team of 

three trial attorneys, prosecuting every type of felony 

including sex crimes and murders.  While Mr. Schuster 

participated in cases in which the State was seeking the death 

penalty, he was not the lead attorney in those cases.  

After going into private practice in 1980, Mr. Schuster 

handled both criminal and civil litigation, and since March of 

1986, over half of his practice was criminal practice.  Mr. 
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Schuster testified that he always kept a caseload of at least 10 

or 11 active felony cases, sometimes handling as many as 20 

active felony cases at a time.  Mr. Schuster also testified that 

Petitioner’s case was his first death penalty case as lead 

counsel and that he was appointed to represent Mr. Jefferson 

during September of 1985.  

At Mr. Schuster’s request, attorney Mark Cella came into 

the case after Petitioner was indicted, as two people were 

always appointed to represent someone charged with murder in 

Cobb County.  Mr. Cella graduated from Emory Law School and 

began working as an Assistant Solicitor in the Cobb County 

Solicitor’s Office in February of 1982, where he worked for 

three years.  During his time as an Assistant Solicitor, Mr. 

Cella initially prosecuted traffic offenses and then tried over 

50 jury trials.  In 1984, Mr. Cella went into private practice.  

Petitioner was tried before a jury on February 24 through 

March 9, 1986, and was convicted of felony murder, with the 

underlying felony being armed robbery.  Following the penalty 

phase of trial, the jury found the existence of the following 

statutory aggravating circumstances: (1) that the murder of 

Edward Taulbee was committed by the defendant while the 

defendant was engaged in the commission of a capital felony, to-

wit: armed robbery; and (2) that the murder of Edward Taulbee 
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was outrageous, wantonly vile, horrible and inhuman in that it 

involved aggravated battery.  On March 9, 1986, Petitioner was 

sentenced to death for felony murder.  Petitioner filed a motion 

for a new trial and an amendment thereto, which were denied on 

June 20, 1986.

Petitioner then appealed to the Supreme Court of Georgia, 

which affirmed Petitioner’s conviction and death sentence on 

March 3, 1987.  Jefferson v. State, 256 Ga. 821, 353 S.E.2d 468 

(1986).  Petitioner’s motion for reconsideration was denied on 

March 24, 1987.  Petitioner then filed a petition for writ of 

certiorari in this Court, which was denied on October 5, 1987.  

Jefferson v. Georgia, 484 U.S. 872 (1987).

On December 23, 1987, Petitioner filed a state habeas 

corpus petition.  A state habeas corpus evidentiary hearing was 

held on April 22-23, 1991 and the state habeas corpus court 

denied relief to Petitioner on September 30, 1992.  Utilizing 

the standard of Strickland v. Washington, 466 U.S. 668 (1984),

the state habeas corpus court rejected Petitioner’s claim of 

ineffectiveness by finding as follows: “In conclusion, the 

record shows that trial counsel more than vigorously represented 

their client at trial after thoroughly investigating the case

and presenting the only viable defenses they determined were 
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available.  Petitioner has failed to establish attorney error 

and prejudice under the standard of Strickland v. Washington.”  

On November 16, 1992, Petitioner filed an application for 

certificate of probable cause to appeal in the Georgia Supreme 

Court.  The Georgia Supreme Court granted Petitioner’s 

application for certificate of probable cause to appeal on 

December 18, 1992.  Both parties submitted briefs and the 

Georgia Supreme Court affirmed the ruling of the state habeas 

corpus court denying relief to Petitioner on June 28, 1993.  

Jefferson v. Zant, 263 Ga. 316, 431 S.E.2d 110 (1993). In 

affirming the denial of relief on Petitioner’s sentencing phase

ineffective assistance claim, the Georgia Supreme Court 

specifically found that the record showed that “Jefferson’s 

counsel investigated the possibility of mental mitigation and 

concluded that there was nothing substantive to develop. The 

record supports the finding that Jefferson’s counsel did not 

believe, and had no reason to believe, that Jefferson suffered 

mental deficiencies that could have been exploited in 

mitigation.”  Jefferson v. Zant, 263 Ga. 316, 320 (1993).
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The Georgia Supreme Court’s further held the following in 

rejecting Petitioner’s sentencing phase ineffectiveness claim:  

Although other attorneys might have explored the 
mental issue further, we cannot conclude that the 
investigation by and tactical judgment of Jefferson’s 
attorneys was outside the wide range of reasonably 
effective assistance. Strickland v. Washington, 466 
U.S. 668 (104 S. Ct. 2052, 80 L. Ed. 2d 674) (1984).  
Since we agree with the habeas court that there was no 
deficient attorney performance, we need not address 
the issue of prejudice.  

Jefferson v. Zant, 263 Ga. at 320, cert denied, Jefferson v. 

Zant, 511 U.S. 1046 (1994).

On April 23, 1996, Petitioner filed an application for 

federal habeas corpus relief.  A federal habeas corpus 

evidentiary hearing was held on February 21, 2001 and February 

22, 2005. On May 10, 2007, the federal habeas corpus court 

granted Petitioner relief as to “Petitioner’s claim that trial 

counsel was ineffective during the penalty phase of trial,”

while denying all of the other claims raised in the petition.  

Respondent appealed to the Eleventh Circuit Court of 

Appeals and Petitioner cross-appealed.  On June 12, 2009, the 

Eleventh Circuit reversed the erroneous grant of federal habeas 

relief to Petitioner as to his sentence and affirmed the denial 

of federal habeas relief as to Petitioner’s conviction.  
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STATEMENT OF THE FACTS

On the morning of May 2, 1985, two construction inspectors 

from Cobb County, Georgia, who were crossing a bridge over Lake 

Allatoona, observed the body of the victim, Edward Taulbee, 

lying in the woods near the lake.  The two inspectors then 

notified the Cobb County Police who immediately went to the 

crime scene and preserved the area.  

The victim was found wearing a yellow shirt, overalls and 

work boots.  A large log was lying across the victim’s head.  

Police officers found two large sticks or clubs near the 

victim’s body and observed that the victim’s head had been 

driven into the ground, apparently by the log.  One of the 

sticks was shattered and had hair and blood on it.  Police could 

not find a wallet on the body of the victim.  

The police later determined that the victim worked for the 

Zenith Construction Company in Cobb County.  The police 

investigation disclosed that the Petitioner also worked for 

Zenith Construction Company and that the victim was Petitioner’s 

supervisor.  During the investigation it was also discovered 

that both the Petitioner and the victim had been paid on May 1, 

1985, and that the victim and the Petitioner had been working at 

a Cobb County job site as late as 4:00 p.m. on the afternoon of 

May 1, 1985.  It was further determined that the Petitioner had 
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borrowed money from the victim at some point prior to the 

victim’s murder and that the Petitioner had arrived late to work 

on the day of May 2, 1985.  It was also learned that Petitioner 

and the victim often rode to work together in the victim’s green 

Duster.  

The police interviewed Petitioner on May 2, 1985.  

Petitioner told the authorities that he had seen the victim 

leave work and go fishing on May 1, 1985, but that he had not 

gone with the victim to go fishing on that day.  Petitioner told 

the authorities that on May 1, 1985, he had gone home directly 

from work.  Petitioner admitted that he owed the victim money 

and that he was to pay the victim back on May 1, 1985, but 

stated he had not paid the victim back because he had not gotten 

his pay check.  During the course of the interview, the 

Petitioner appeared to be nervous.  

A neighbor of Petitioner informed the authorities that on 

May 1, 1985, she had seen Petitioner and the victim leave from 

Petitioner’s apartment to go fishing.  The neighbor also stated 

that later that day she observed Petitioner return to his

apartment without the victim.  The neighbor also stated that on 

May 2, 1985, Petitioner came to her apartment and gave her an 

automatic teller bank card and asked the witness to get rid of 
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the card.  Petitioner also gave the witness a fishing tackle 

box. 

Another neighbor of Petitioner told the authorities that on 

May 1, 1985, he had gone to Petitioner’s apartment after 6:00 

p.m., and that Petitioner had locked the door to his apartment 

although the Petitioner was inside, which the neighbor stated 

was unusual.  The neighbor further testified that Petitioner was 

acting funny and that the Petitioner’s chest appeared to be red.  

The neighbor also testified that Petitioner had, prior to the 

murder, made statements about hitting his boss in the head and 

that, after the murder, Petitioner informed the neighbor that 

his (Petitioner’s) “little fat buddy was dead.”  

The neighbor further testified that, on the evening of May 

1, 1985, Petitioner stated he had lost his wallet and went out 

to look for it, although the neighbor later found the wallet in 

Petitioner’s apartment with approximately $100.00 in cash in the 

wallet.  

A third neighbor of Petitioner testified that on the night 

of May 1, 1985, he took Petitioner to buy marijuana and liquor.  

The neighbor also testified that Petitioner told him he had lost 

his wallet and asked the neighbor to drive him to Lake Allatoona 

to find it.  The neighbor then took Petitioner to Lake Allatoona 

where Petitioner got out of the car in the same area where the 
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body was later found.  Petitioner returned approximately ten 

minutes later with a bucket containing numerous fishing items 

and also with a fishing pole.  The neighbor then took Petitioner 

to an automatic teller machine where Petitioner, wearing a straw 

hat and glasses, attempted unsuccessfully to withdraw some money 

from the bank.  Prior to going to the automatic teller, 

Petitioner asked the neighbor if the automatic teller machine 

took pictures of those people who used the machines.  

On May 7, 1985, the victim’s car was located in the parking 

lot of a food store in Cobb County.  At the time the car was 

found, the windshield wipers were stuck in the up position, 

indicating that the car had been driven and parked at a time 

when it had been raining.  It was determined that it had been 

raining on May 1, 1985.  The parking lot where the car was 

located was close to the Petitioner’s residence.  The 

authorities also found the keys to the car inside the 

automobile.  The authorities found a twenty-four hour automatic 

teller transaction receipt in the glove compartment and 

determined that the receipt was dated May 2, 1985, at 

approximately 1:07 a.m.  

The bank card, which had earlier been given to one of the 

Petitioner’s neighbors, was subsequently recovered.  The 

victim’s name was on that card.  The authorities also located 
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other fishing paraphernalia which had belonged to the victim.

Petitioner had apparently attempted to dispose of these fishing 

items.  

Petitioner was arrested on May 7, 1985.  Petitioner was 

given Miranda warnings and transported to the police station 

where he was again given Miranda warnings.  Petitioner stated, 

when asked why he had killed the victim that “he (Petitioner) 

did not need to be around other people, that he wanted to be 

executed, and that he wanted to be put to sleep.”  

Investigation revealed that the victim had cashed his pay 

check on May 1, 1985, receiving $223.15.  It was proven that 

Petitioner, who was paid on May 1, 1985, did not cash his 

paycheck until May 3, 1985, and at that time he received 

approximately $136.21.  The authorities also determined that in 

the early morning hours of May 2, 1985, someone attempted to use 

the victim’s twenty-four hour bank card to make a withdrawal.  

An autopsy was conducted on the body of the victim on the 

day following the discovery of the body.  The medical examiner 

testified at Petitioner’s trial that the back of the victim’s 

shirt collar was soaked with blood, but there were no blood 

splatters on the clothes of the victim.  The examination of the 

body disclosed that the victim suffered approximately two 

lacerations above his left eyebrow, one laceration on his 



11

forehead, one laceration above his right ear and five 

lacerations on the back of his scalp.  The autopsy also 

disclosed that the victim suffered four fractured teeth, an 

abrasion across his face, an abrasion across his back, a skull 

fracture, brain bruises and brain hemorrhaging.  

It was the opinion of the medical examiner that the 

lacerations had been caused by a rough object, and that the 

injuries were consistent with those caused by the wooden sticks 

or clubs found near the body of the victim.  The examination of 

the clubs disclosed that Caucasian hair fibers, consistent with 

hair fibers of the victim, were found on the clubs.  The medical 

examiner further testified that the cause of death was the head 

and brain injuries to the victim, and that the victim had 

probably died sometime between 5:00 p.m. and 11:00 p.m. on May 

1, 1985. The medical examiner also testified that it was his 

opinion that the victim was probably knocked to the ground by 

the blows to the head, and that the log was then dropped on the 

victim’s head, driving the victim’s face into the ground.  

Petitioner did not testify or present any evidence during 

the guilt phase.  The jury found Petitioner guilty of felony 

murder and armed robbery.  
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With regard to the sentencing phase evidence presented by 

trial counsel, the Eleventh Circuit Court of Appeals found as 

follows:

In mitigation, Jefferson presented the testimony of 
two Cobb County deputies, his mother, one of his 
sisters, the mother of his two children, and his own 
testimony. [] The employees of the Cobb County 
Sheriff’s Department generally testified that 
Jefferson had caused no problems since his 
incarceration. [].

Jefferson’s mother, Vera Jefferson, testified about 
his difficult childhood, which included growing up 
without a father and taking care of his siblings. [] 
She testified that Jefferson was responsible, 
generous, gentle, and kind, loved people and was very 
playful as a child. [] She mentioned to the jury that 
Jefferson was injured at the age of two when a car ran 
over the top of his head, but she was not questioned 
and did not offer any testimony regarding the impact, 
if any, that the accident had on him. [] Jefferson’s 
mother asked the jury to have mercy on her son. []

Jefferson’s sister, Rita Jefferson, also testified 
about Jefferson’s generosity and sense of 
responsibility. [] She explained to the jury that 
Jefferson would get her and her sisters ready for 
school, take them to school, bring them home from 
school, prepare them for bed, and take them to church. 
[] She added that he helped her with her sons. [] She 
testified about Jefferson being in the Navy and later 
attending vocational/technical school. [] Linda Dale, 
the mother of Jefferson’s two children, testified that 
Jefferson was a good father, who was responsible and 
liked to work. [] She also said that he continued to 
have a relationship with his children, even though he 
was in jail, and that she loved him. []

Jefferson then testified. He discussed his difficult 
upbringing without a father, how he helped his mother 
raise his siblings, and his decision to leave high 
school to help make money for his family. [] He 



13

testified that he loved his children and never 
abandoned them, and contrary to the State’s 
insinuations, he explained that he paid child support 
directly to his children’s mother, though not to the 
court. [] He also explained that he had moved to 
Georgia to find work, and would send money to his 
family. [] 

Jefferson then responded to the list of past crimes 
the State had introduced against him -- including his 
armed robbery conviction, as well as his arrests for 
disorderly conduct, marijuana possession, attempted 
burglary of a house, theft by taking, harassment, and 
burglary of a service station -- attempting to explain 
them away. [] As for the armed robbery conviction, he 
said that he had been joyriding with his friends, and 
had not participated in any of the four robberies that 
supposedly happened that day, and had gotten in the 
car with them just before the police pulled it over. 
[] He explained that he had nonetheless pled guilty to 
the one armed robbery count because he was concerned 
that he would be charged for the other robberies and 
could not afford an attorney to fight the charge. [] 
As for the other arrests, Jefferson generally claimed 
that he had not committed most of the crimes, but he 
had been in the wrong place at the wrong time. []

Jefferson also detailed his schooling and job 
experiences, saying that he had received his GED while 
in prison, and had gone on to become certified in 
masonry, welding, and auto body work. [] He admitted 
that he had been expelled from junior high school for 
hiding in the gym while the girls were in there and 
other “goofy stuff.” [] He further explained that he 
was dishonorably discharged from the Navy after three 
and a half years because he returned late from leave 
when his mother was sick. [] Finally, Jefferson denied 
telling the police that he wanted to be executed. []

Jefferson v. Hall, 570 F.3d 1283, 1290-1292 (11th Cir. 2009)

(citations omitted).
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PART TWO

REASONS FOR NOT GRANTING THE WRIT

I.  CERTIORARI REVIEW SHOULD BE DENIED AS THE 
ELEVENTH CIRCUIT’S DENIAL OF PETITIONER’S 
INEFFECTIVENESS CLAIM IS IN DIRECT ACCORDANCE 
WITH STRICKLAND.

The Court of Appeals decision is in direct accordance with 

Strickland v. Washington, 466 U.S. 668 (1984) and its progeny 

and presents no issue warranting the grant of certiorari review.

A.  Relevant Legal Findings

In reviewing Petitioner’s claim of ineffective assistance 

of counsel, the Eleventh Circuit properly utilized Strickland

and determined that Petitioner had failed to establish deficient 

performance to support his claim.  

The Court of Appeals first noted trial counsel’s past 

criminal experience.  Jefferson v. Hall, 570 F.3d 1292.

Thereafter, in analyzing trial counsel’s performance for 

the sentencing phase of trial, the Eleventh Circuit found that 

trial counsel investigated Petitioner’s life history.  Id. As 

found by the Court of Appeals, Petitioner drafted up a biography 

setting out his upbringing, his schooling, job history and his 

discharge from the Navy as well as listing his family members.  

Jefferson v. Hall, 570 F.3d at 1293-1294.  Petitioner “did not 

mention a head injury in the biography.”  Jefferson v. Hall, 570 
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F.3d at 1293. However, trial counsel ultimately learned that 

Petitioner had a head injury at age two.  Id.

Additionally, as part of their investigation, trial counsel 

obtained funds to travel to Louisville, Kentucky, Petitioner’s 

hometown.  Id. Trial counsel “met with Jefferson’s mother and 

the family members she had gathered, securing a history from 

each of them. [] They were able to meet with most of the people 

Jefferson recommended.”  Jefferson v. Hall, 570 F.3d at 1293.  

Trial counsel also went to the courthouse in Louisville to 

obtain Petitioner’s prior records and met with Petitioner’s 

probation officer.  Id.  

Petitioner’s counsel also requested to have an independent 

mental health expert evaluate Petitioner.  Jefferson v. Hall, 

570 F.3d at 1293-1294. Trial counsel testified, “[w]e didn’t 

want to use the State Psychologist, Georgia Forensic 

Psychologist, and we needed somebody who could testify for us at 

the sentencing phase if need be.” Id. In November 1985, trial 

counsel hired one of the doctors recommended by the ACLU, Dr. 

Gary Dudley.  Id. With regard to Dr. Dudley, the Eleventh 

Circuit held as follows: 

Dr. Dudley met with Jefferson four times during 
December 1985. [] Following his examinations, Dr. 
Dudley submitted a written report to Jefferson’s 
counsel stating that Jefferson’s test results were 
consistent with attention-deficit disorder and that 
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the “magnitude of his deficiencies is quite mild, and 
in no way impair[s] his judgment or decision-making 
capacity.” [] Dr. Dudley further opined: [T]his is an 
individual of average intelligence, apparently from a 
family environment that was involved in some violence 
(father reportedly killed in an argument) and whose 
adulthood has included participation in a robbery at 
gunpoint. His psychological status at the time of my 
evaluation is non-psychotic, but he does present with 
very immature ego functions and tenuous ego 
integration. His major personality deficits seem 
centered around identity issues and the failure to 
achieve a coherent sense of self. This, in conjunction 
with great immaturity of ego functions generally, 
renders him prone to various forms of acting out, with 
very little mitigating personality structures and 
dynamics. There is no evidence in the test record to 
suggest that he has experienced a previous level of 
psychotic impairment. One possibility that could not 
be explored because of his incarceration has to do 
with the sequelae to head injury experienced during 
childhood. In my opinion, it would be worthwhile to 
conduct neuropsychological evaluation of this 
individual to rule out an organic etiology. Because he 
denies the alleged crime, exploration of explosive 
personality disorder is not pursued. However, he 
denies a history involving significant amounts of 
violence. []

Jefferson v. Hall, 570 F.3d at 1294-1295. (Citations omitted).  

(Emphasis added).  

Thereafter, the Court of Appeals reviewed trial counsel’s 

investigation after receiving this report.  The Court concluded 

that both trial attorneys testified in the state habeas 

proceedings that they spoke with Dr. Dudley about his report and 

concluded that Dr. Dudley’s testimony would not be helpful at 

trial and further investigation was not necessary.  
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Specifically, the Court held:   

Cella and Schuster spoke with Dr. Dudley about his 
findings, and “whether he would help or hurt us on the 
stand and whether we should call him to help our 
case.” [] Cella determined that “Dr. Dudley’s report 
conclude[d] and he suggested that he would hurt us 
more than help us if we did call him,” and 
additionally, that Dr. Dudley did not have “anything 
to say that would help our defense … [b]ecause of his 
conclusion that Lawrence’s mental deficiencies did not 
prevent him from understanding right from wrong, did 
not impair his judgment or his decision-making 
capabilities, and that he was non psychotic.” [] Cella 
further believed that a neuropsychological evaluation 
was unnecessary because they were “proceeding on the 
defense that Lawrence gave us, which was that he was 
an eyewitness to this incident.” []

Counsel Schuster reached essentially the same 
conclusions about Dr. Dudley’s assistance. Dr. Dudley 
“basically” told him that “[t]here is nothing I could 
testify to that would help you, if you get to the 
sentencing phase in Lawrence’s case.” Dr. Dudley said 
that he had worked in prison psychology in Florida and 
that “Lawrence was just a criminal.” Schuster 
specifically asked Dr. Dudley about his recommendation 
for neuropsychological testing, and Dr. Dudley 
“basically said it may be a waste of time because the 
rest of the report … said that he was non psychotic, 
that he was intelligent, he had a fairly high I.Q., 
and … ‘[b]ecause he denies the alleged crime.’” []
According to Schuster, Dr. Dudley didn’t pursue it and 
we saw no reason to further pursue it.” []

Jefferson v. Hall, 570 F.3d at 1295. (Citations omitted).  

The Eleventh Circuit did note that Dr. Dudley gave an 

affidavit in the state habeas proceedings alleging that he did 

not suggest to trial counsel “that a neuropsychological 

evaluation would not be necessary or that it would not be 
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worthwhile” and “denied telling Schuster that Jefferson was 

‘just a criminal,’ and that he could not help them at trial.”  

Jefferson v. Hall, 570 F.3d at 1295. However, the Eleventh 

Circuit held:  

In any event, both Schuster and Cella testified at the 
state habeas hearing that they did not pursue further 
testing based on Dr. Dudley’s report and their 
conversations with him, [], as well as on their 
interactions with Jefferson. Cella noted that he never 
had any problems communicating with Jefferson, 
Jefferson had a good vocabulary, understood his 
questions, and even paid child support. [] Indeed, 
Cella said that he “never saw any evidence that 
Lawrence was brain damaged” and saw no reason to 
pursue a mental health defense further. [] Cella said 
that he “didn’t think [Dr. Dudley] had anything to say 
that would help our defense.” [] Cella also believed 
that, even assuming a brain damage defense existed, it 
would have been inconsistent with Jefferson’s claim 
that he did not commit the crime. 

Schuster likewise testified that Jefferson never 
showed any evidence of brain injury: he had a good 
record in the Navy during his three and a half years 
of service; had a “pretty good work history that we 
used,” which included Jefferson’s job at a scale 
company where he was certified in making sure the 
scales were fixed and weighed properly; was “always 
very calm and always extremely helpful”; put together 
a biography for them that “pretty much listed 
everything”; kept good notes; helped coordinate 
interviews with his family and co-workers; gave them 
information about Mitchell and the Glades; and “was 
very workable within the sense that he helped us in 
any way he could to prepare the defense.” [] Schuster 
continued: 

We had no indication, through our dealings 
with him, that there were any problems with 
explosive personality or anything like that ….
I mean, there was nothing in our day-to-day 
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relationship with Lawrence that would lead us 
to go further with [the mental health 
investigation]. We didn’t have any problem. He 
kept good notes and helped us out. If there 
was something, I must have missed it. []

Jefferson v. Hall, 570 F.3d at 1295-1296. (Citations omitted).  

The Eleventh Circuit then found that trial counsel, based 

on their investigation for the sentencing phase, chose to 

minimize Petitioner’s past offenses and concentrate on 

Petitioner’s good character and a residual doubt defense.  

Jefferson v. Hall, 570 F.3d at 1296.

The Eleventh Circuit reviewed the state courts’ decisions

and noted that the state habeas court had found that trial 

counsel: talked with Dr. Dudley about his report; discussed with 

Dr. Dudley the suggestion that “a neuropsychological evaluation 

be conducted ‘to rule out an organic etiology,’”; that “Dr. 

Dudley led Mr. Schuster to believe that further investigation 

would simply be a waste of time because Petitioner was not 

psychotic, was intelligent and had a fairly high I.Q.”; and

based upon the report and conversations with Dr. Dudley, trial 

counsel determined not to have further neuropsychological 

testing done.  Jefferson v. Hall, 570 F.3d at 1297. 

The Eleventh Circuit further noted that trial counsel 

testified that during their interactions with Petitioner, and 

even though they were aware of the past head injury, they “saw 
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no other basis for pursuing a mental health defense.”  

Jefferson v. Hall, 570 F.3d at 1295-1296, 1297. 

The Court noted that the state habeas court found that 

“Jefferson’s counsel did not call Dr. Dudley as a defense 

witness because ‘they determined Dr. Dudley had nothing helpful 

in mitigation.’”  Jefferson v. Hall, 570 F.3d at 1298.  

As noted by the Eleventh Circuit, the state habeas court 

credited trial counsel’s testimony with regard to their 

conversations with Dr. Dudley and concluded that trial counsel’s 

decision to forego presentation of a mental health defense and 

further testing was strategic based on their investigation.  

The Eleventh Circuit then reviewed the Georgia Supreme 

Court’s findings with regard to Petitioner’s claim of 

ineffective assistance of counsel.  The Eleventh Circuit noted 

the following findings of the Georgia Supreme Court:

The report did suggest that a neuropsychological 
evaluation might be “worthwhile … to rule out an 
organic etiology.” However, in subsequent telephone
conversations with Jefferson’s attorneys, the 
psychologist indicated that further examination would 
not likely be beneficial because Jefferson did not 
have serious mental problems and was of normal 
intelligence. Counsel explained that in light of this 
advice, as well as their own observations of 
Jefferson and Jefferson’s adamant assertion that he 
had not committed the crime, they concluded that 
there was no reason to explore further any mental 
issue, or to call the psychologist to testify in 
mitigation.



21

. . . 

Jefferson’s counsel investigated the possibility of 
mental mitigation and concluded that there was 
nothing substantive to develop. The record supports 
the finding that Jefferson’s counsel did not believe, 
and had no reason to believe, that Jefferson suffered 
mental deficiencies that could have been exploited in 
mitigation.

. . . 

Although other attorneys might have explored the 
mental issue further, we cannot conclude that the 
investigation by and tactical judgment of Jefferson’s 
attorneys was outside the wide range of reasonably 
effective assistance. Strickland v. Washington, 466 
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 
Since we agree with the habeas court that there was 
no deficient attorney performance, we need not 
address the issue of prejudice.

Jefferson v. Hall, 570 F.3d 1283, 1299 (11th Cir. 2009).

Thereafter, the Eleventh Circuit found that Petitioner’s 

case was filed prior to the enactment of the AEDPA, and thus 

“questions of law and mixed questions of law and fact resolved 

by state habeas courts are reviewed de novo, while the state 

courts’ factual findings are ‘subject to the presumption of 

correctness.’”  Jefferson v. Hall, 570 F.3d at 1300, quoting

Freund v. Butterworth, 165 F.3d 839, 861 (11th Cir. 1999).  

However, the Court further held that these factual findings may 

be disregarded if they are “not fairly supported by the record.”  

Id., citing Jackson v. Herring, 42 F.3d 1350, 1366 (11th Cir. 

1995).
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B.  Analysis in Direct Accordance With Strickland

The Eleventh Circuit’s finding that Petitioner had failed 

to establish that trial counsel performed deficiently in 

investigating his mental health is in direct accordance with 

this Court’s holding in Strickland and it progeny.  

The Eleventh Circuit first reviewed the state courts’

findings that Petitioner did not establish that trial counsel 

performed deficiently as trial counsel’s decision to forego a 

mental health defense and further testing was based on a 

reasonable strategic decision after a thorough investigation.  

Specifically, the Eleventh Circuit held:

[S]trategic choices made after thorough 
investigation of law and facts relevant to 
plausible options are virtually 
unchallengeable; and strategic choices made 
after less than complete investigation are 
reasonable precisely to the extent that 
reasonable professional judgments support the 
limitations on investigation. In other words, 
counsel has a duty to make reasonable 
investigations or to make a reasonable 
decision that makes particular investigations 
unnecessary. In any ineffectiveness case, a 
particular decision not to investigate must 
be directly assessed for reasonableness in 
all the circumstances, applying a heavy 
measure of deference to counsel’s judgments.  
Strickland, 466 U.S. at 690-91; accord
Knowles, 129 S. Ct. at 1420. 

Thus, “even when trial counsel’s investigation and 
presentation is less complete than collateral 
counsel’s, trial counsel has not performed deficiently 
when a reasonable lawyer could have decided, under the 
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circumstances, not to investigate or present 
particular evidence.” Grayson v. Thompson, 257 F.3d 
1194, 1225 (11th Cir. 2001); see also Wiggins, 539 
U.S. at 523 (“[O]ur principal concern … is not whether 
counsel should have presented a mitigation case. 
Rather, we focus on whether the investigation 
supporting counsel’s decision not to introduce 
mitigating evidence of [the petitioner’s] background 
was itself reasonable.”) (emphasis omitted). If “we 
conclude that declining to investigate further was a 
reasonable act, we do not look to see what a further 
investigation would have produced.” Rogers v. Zant, 13 
F.3d 384, 388 (11th Cir. 1994). 

Jefferson v. Hall, 570 F.3d 1301.

Thereafter, the Eleventh Circuit reiterated Strickland’s 

strong presumption in favor of trial counsel’s effectiveness 

holding:  

In reviewing a lawyer’s professional judgments, “[a]  
decision to limit investigation is ‘accorded a strong 
presumption of reasonableness.’” Mills v. Singletary, 
63 F.3d 999, 1021 (11th Cir. 1995) (quoting Armstrong 
v. Dugger, 833 F.2d 1430, 1433 (11th Cir. 1987)); see
also Strickland, 466 U.S. at 690 (“counsel is strongly 
presumed to have rendered adequate assistance and 
having “made all significant decisions in the exercise 
of reasonable professional judgment”). Indeed, our 
standard is a high one -- “[e]ven if many reasonable 
lawyers would not have done as defense counsel did at 
trial, no relief can be granted on ineffectiveness 
grounds unless it is shown that no reasonable lawyer, 
in the circumstances, would have done so.” Rogers, 13 
F.3d at 386 (emphases added); Chandler v. United
States, 218 F.3d 1305, 1315 (11th Cir. 2000) (en banc) 
(“And because counsel’s conduct is presumed 
reasonable, for a petitioner to show that the conduct 
was unreasonable, a petitioner must establish that no 
competent counsel would have taken the action that his 
counsel did take.”). The standard is even higher where 
experienced counsel is involved. See Chandler, 218 
F.3d at 1316 (“When courts are examining the 
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performance of an experienced trial counsel, the 
presumption that his conduct was reasonable is even 
stronger.”).

Jefferson v. Hall, 570 F.3d at 1301-1302.

The Eleventh Circuit, properly utilizing Strickland, 

determined that trial counsel’s determination not to have 

further testing conducted or to present a mental health defense 

was not constitutionally ineffective.  The Court based this 

conclusion on its findings that trial counsel “conducted an 

extensive investigation into both the details of the crime and 

Jefferson’s life history.”  Jefferson v. Hall, 570 F.3d at 1302.

Just as the state courts found, the Eleventh Circuit also noted 

trial counsel’s interaction with Petitioner gave trial counsel 

no indications that his mental health should be investigated.  

Id. However, as further noted by the Court, counsel did not end 

their investigation there, but consulted with experienced death 

penalty litigators and “despite the fact that counsel saw no 

evidence of any mental health problems in their many 

interactions with Jefferson, counsel took the additional 

precaution of requesting a psychological evaluation of 

Jefferson.”  Jefferson v. Hall, 570 F.3d at 1303.

The Eleventh Circuit found that Dr. Dudley evaluated 

Petitioner and prepared a report; however based on their reports 

and conversations with Dr. Dudley, trial counsel made a 
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reasonable, strategic decision not to present mental health at 

trial or have Petitioner further evaluated.  The Eleventh 

Circuit found that Dr. Dudley’s “report, and their conversations 

with Dr. Dudley, gave Jefferson’s counsel precious little to 

work with.”  Id. As found by the state courts and the Eleventh 

Circuit, the report “concluded that Jefferson was in the middle 

range of intelligence, that the magnitude of his deficiencies 

was quite mild, and in no way impaired his judgment or decision-

making capacity, and that he was not psychotic.”  Jefferson v. 

Hall, 570 F.3d at 1303. The Eleventh Circuit did find that the 

report also mentioned a head injury that Petitioner suffered in 

childhood and that “it would be worthwhile to conduct 

neuropsychological evaluation of [Jefferson] to rule out an 

organic etiology.” Id. However, the Eleventh Circuit, giving 

proper deference to the state courts’ factual findings, found as 

follows:

The state court found, when counsel spoke directly with 
Dr. Dudley specifically about whether to explore that 
“possibility,” he “led Mr. Schuster to believe that 
further investigation would simply be a waste of time.”
[] In conversation, Dr. Dudley also remarked upon his 
experience as a psychologist in a Florida prison and 
stated that, in his opinion, Jefferson was “just a 
criminal.” [] In light of their conversations with Dr. 
Dudley, Jefferson’s counsel elected not to conduct 
further testing, and instead presented an innocence 
defense at trial. Based on these factual findings of 
the state habeas courts -- all of which are fairly 
supported by the record -- we believe that Jefferson’s 
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counsel were reasonable in deciding not to pursue 
neuropsychological testing.

Jefferson v. Hall, 570 F.3d at 1303-1304.

The Eleventh Circuit also noted that Petitioner “has not 

argued that any of the state courts’ factual findings were ‘not 

fairly supported by the record,’ and thus, they are likewise 

‘entitled to a presumption of correctness.’”  Jefferson v. Hall, 

570 F.3d at 1304, n. 8. In this regard, the Court held:

We recognize that Jefferson notes that “[t]he state 
habeas court’s ‘fact-finding’ is dubious at best,” Red 
Brief at 31 n.10, describing how the state court’s 
order mentions a witness as not credible, even though 
that witness did not actually testify, and asks this 
Court to “harbor serious doubts about the findings of 
fact and credibility determinations in the state court 
record.” However, Jefferson does not point to any 
particular factual finding that was clearly erroneous, 
and Jefferson even says in the argument section of his 
brief that “[t]he relevant facts are not in dispute.”  
[]

Id.

“Counsel’s decision not to explore the [mental health] 

matter further was based on several sound reasons rooted in the 

facts and circumstances of this case.”  Jefferson v. Hall, 570

F.3d at 1304.  The Eleventh Circuit concluded as follows:

In sum, since the state habeas courts’ findings of 
fact are fairly supported by the record, and according 
them, as we must, a strong presumption of correctness, 
and evaluating the reasonableness of counsel’s 
performance from counsel’s perspective at the time, 
Strickland, 466 U.S. at 690; Chandler, 218 F.3d at 
1316-17, we conclude that the performance of 
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Jefferson’s counsel at the penalty phase of his trial 
was reasonable. Counsel’s decision not to pursue 
neuropsychological testing was, as the state courts 
unambiguously found, a considered judgment, made only 
after substantial inquiry, not an oversight or the 
result of an arbitrary whim. Jefferson’s counsel 
carefully weighed various options, and, based on their 
substantial experience as criminal law practitioners, 
exercised their professional judgment about the most 
promising route to pursue. This mode of calculation 
and deliberation embodies the essence of 
“reasonableness.” In the words of the Supreme Court, 
Jefferson’s counsel made “strategic choices … after 
less than complete investigation” that were supported 
by “reasonable professional judgments,” and were 
“determined or substantially influenced by the 
defendant’s own statements” that he was innocent. 
Strickland, 466 U.S. at 690-91. Even if another lawyer 
might have taken a different tack, we cannot say that 
no reasonable lawyer would have made the decisions 
Schuster and Cella made. Rogers, 13 F.3d at 386. We, 
therefore, conclude that the state habeas courts were 
correct in holding that Jefferson’s counsel were not 
constitutionally ineffective. 

We do not -- as the dissenting opinion suggests -
- rest our decision solely, or even mainly, on 
counsel’s decision to pursue a residual doubt 
defense at sentencing, but rather, on the many 
reasons enumerated in this opinion, including: 
(1) counsel’s own experience as criminal 
attorneys and their request for advice from 
seasoned capital attorneys; (2) counsel’s 
thorough investigation into the crime and 
Jefferson’s life history, which revealed many 
weaknesses in the State’s circumstantial case, 
Jefferson’s record in the Navy, a “pretty good 
work history,” and, notably, no record of any 
explosive behavior; (3) Dr. Dudley’s written 
report and oral comments to counsel, which, as 
the state courts found, led counsel to believe 
that further investigation “would be a waste of 
time”; (4) counsel’s interactions with Jefferson 
himself, who was “always very calm and always 
extremely helpful,” helped coordinate interviews 
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with his family and co-workers, gave counsel 
information about the State’s witnesses, had a 
good vocabulary, understood counsel’s questions, 
and “was very workable within the sense that he 
helped us in any way he could to prepare the 
defense”; (5) Jefferson’s “adamant” insistence 
that he was innocent of the crime; and (6) the 
costs of switching defenses at sentencing, which 
may have lost credibility with the jury and 
affected Jefferson’s decision to testify. In this 
respect, it was reasonable for counsel to believe 
that evoking sympathy or asking the jury for 
mercy did not involve an explicit admission of 
guilt; and surely, not to the same degree as a 
neurological defense would have. It is one thing 
to plead for mercy and quite another to say, “I 
committed a particularly brutal murder, but did 
so only because of organic brain injury.”

Jefferson v. Hall, 570 F.3d at 1306-1307.

These findings are in direct accordance with this Court’s 

holdings in Strickland and its progeny.  Strickland’s bedrock 

principle that courts’ “must indulge a ‘strong presumption’ that 

counsel’s conduct falls within the wide range of reasonable 

professional assistance” (466 U.S. at 689) is without question 

and was specifically applied by the state courts and the 

Eleventh Circuit in the instant case.  

Petitioner argues that the Eleventh Circuit created a 

higher standard of reasonableness by noting that greater 

credence is given to the presumption when trial counsel are 

experienced.  However, this Court specifically held in 

Strickland v. Washington, 466 U.S. at 681, “[a]mong the factors 
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relevant to deciding whether particular strategic choices are 

reasonable are the experience of the attorney, the inconsistency 

of unpursued and pursued lines of defense, and the potential for 

prejudice from taking an unpursued line of defense.”  (Emphasis 

added).  

Following this Court’s holding that the experience of trial 

counsel is a factor when reviewing the reasonableness of 

counsel’s performance, the Eleventh Circuit has held, “When 

courts are examining the performance of an experienced trial 

counsel, the presumption that his conduct was reasonable is even 

stronger.”  Chandler v. United States, 218 F.3d 1305, 1316 (11th 

Cir. 2000), citing Provenzano, 148 F.3d at 1332 and Burger v. 

Kemp, 483 U.S. 776, 779-780 (“reciting counsel’s impressive 

credentials in opinion finding that counsel rendered effective 

assistance”).  

Contrary to Petitioner’s argument that consideration of 

trial counsel’s experience creates an “insurmountable obstacle,” 

(Petitioner’s petition, p. 37), the Eleventh Circuit further 

noted in Chandler with regard to giving deference to trial 

counsel’s experience:

We accept that even the very best lawyer could have a 
bad day. No one’s conduct is above the reasonableness 
inquiry. Just as we know that an inexperienced lawyer 
can be competent, United States v. Cronic, 466 U.S. 
648, 104 S. Ct. 2039, 2050, 80 L. Ed. 2d 657 (1984) 
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(inexperienced does not mean ineffective), so we 
recognize that an experienced lawyer may, on occasion, 
act incompetently. Our point is a small one: 
Experience is due some respect.

Chandler v. United States, 218 F.3d 1305, 1316 (11th Cir. 2000).  

(Emphasis added). See also Spaziano v. Singletary, 36 F.3d 

1028, 1040 (11th Cir. 1994) (“A reasonably competent attorney 

often must rely on his own experience and judgment, without the 

benefit of a substantial investigation, when deciding whether or 

not to forego a particular line of defense.”).

Moreover, as is specifically made clear from the Eleventh 

Circuit’s opinion, the Court did not rely solely on trial 

counsel’s experience to determine that trial counsel had not 

performed deficiently in their investigation of Petitioner’s 

mental health.  Instead, the Court specifically set out that 

trial counsel relied on the report of Dr. Dudley, their 

conversations with Dr. Dudley, their “frequent” interactions 

with Petitioner, Petitioner’s repeated assertions that he was 

innocent and the weakness of the State’s case in determining not 

to further pursue an investigation into Petitioner’s mental 

health.  Jefferson v. Hall, 570 F.3d at 1306, n. 9.

As the Eleventh Circuit’s holding is squarely in accordance 

with this Court’s holding in Strickland and its progeny, this 

Court should deny Petitioner’s petition for certiorari review.
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CONCLUSION

WHEREFORE, for all the above and foregoing reasons, 

Respondent prays that this Court deny the instant petition for a 

writ of certiorari seeking review of the decision of the 

Eleventh Circuit denying federal habeas corpus relief to 

Petitioner as to his claims of ineffective assistance of 

counsel.
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